Protection against discrimination
based on HIV/AIDS status in Canada:
the legal framework

Respecting, protecting, and fulfilling the human rights of people living with, and vulnerable
to, HIV/AIDS has been recognized as an essential element of ethical and effective responses
to the epidemic. Human rights law provides one critical tool for implementing a human
rights—based approach to HIV/AIDS. Freedom from discrimination is a foundational human
rights principle, and is a touchstone of both international and domestic human rights law.
This article examines the ways in which Canadian law currently protects people against dis-
crimination based on HIV/AIDS status.The article also reviews the equality rights provision
of the Canadian Charter of Rights and Freedoms; federal, provincial, and territorial anti-dis-
crimination statutes and policies; and some of the key cases that have applied and developed
these legislative protections. Finally, the article looks at the issue of remedies for discrimina-
tion under Canadian law. (Other forms of discrimination relevant to people living with
HIV/AIDS - specifically, discrimination based on grounds relevant to people from groups dis-
proportionately affected by HIV/AIDS-related stigma — will be analyzed in similar detail in a

future issue of the Review.)

Introduction

More than 20 years after the emer-
gence of HIV/AIDS, stigma and dis-
crimination remain a reality for
people living with the disease and for
groups associated with the epidemic,
particularly those who are socially
and economically excluded. A recent
survey of Canadians’ attitudes about
HIV/AIDS yielded mixed results.!
About 85 percent of respondents said
they could be friends with someone
who has HIV/AIDS, although one in
ten still believes that people infected
with HIV through sex or drug use
have got what they deserve. But
when asked about their comfort with
a person with HIV/AIDS in various
scenarios, a disturbing picture
emerges.

Almost one-third of respondents
indicated they would not be comfort-
able working in an office with some-
one who is HIV-positive or shopping

in a grocery store whose owner is
HIV-positive. Only 55 percent of
respondents said they would be some-
what or very comfortable if their child
were attending a school where one of
the students is known to be HIV-posi-
tive. And half of respondents said that
people living with HIV/AIDS should
not be allowed to serve the public in
positions such as dentists or cooks.
Smaller-scale research projects in
recent years have also reported that
people living with HIV/AIDS conti-
nue to experience, and to fear, dis-
crimination based on their serostatus
or diagnosis of AIDS.?

In light of such findings, and of
experiences regularly recounted by
people living with HIV/AIDS, what
protection and redress does the law in
Canada provide for people who expe-
rience HIV/AIDS-related discrimina-
tion?

Canada is a federal state consisting
of a federal government, ten

provinces, and three territories, with
legislative authority over various
spheres divided between these differ-
ent levels of government. As a result,
protection against HIV/AIDS-related
discrimination is found in several dif-
ferent laws, applicable at different lev-
els and to different actors or situations.

Constitutional equality rights pro-
tect individuals against discrimination
by government, at whatever level,
throughout the country. In addition, at
both the federal level and in every
province and territory, human rights
statutes prohibit discrimination not
only by governments but also by pri-
vate actors (eg, private persons, cor-
porations), in areas such as:
employment; services, goods and
facilities; contracts; accommodation;
and membership in unions or other
associations.?

In almost every jurisdiction, these
anti-discrimination statutes also create
a commission to receive and investi-
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gate complaints of discrimination con-
trary to the act and a tribunal that can
adjudicate such complaints if they
proceed past the investigation stage
and settlement attempts. These
statutes often have a clause in them
stating that they are superior to other
statutes in that jurisdiction, unless the
legislature clearly intends otherwise in
the case of a particular statute. Even
when such a clause is not present, the
Supreme Court of Canada has ruled
that a human rights act takes prece-
dence over other statutes,* and has
described them as quasi-constitutional
in nature.’

The full scope of civil,
political, economic, social,
and cultural rights
recognized in the
international treaties
ratified by Canada does not
find expression in domestic

Canadian law.

It is important to understand that,
while they are often named “Human
Rights Acts,” these statutes are prima-
rily focused on only one human right
— namely, freedom from discrimina-
tion.® Many other human rights, as
recognized in international law, are
reflected in other Canadian laws —
most obviously, those rights that
enjoy constitutional protection under
the Canadian Charter of Rights and
Freedoms.

But the full scope of civil, political,
economic, social, and cultural rights
recognized in the international treaties
ratified by Canada does not, at this

time, find expression in domestic
Canadian law — and in some cases,
such as the right to the highest attain-
able standard of health, which binds
Canada under the International
Covenant on Economic, Social and
Cultural Rights, governments have
actively resisted recognition of these
rights as subject to judicial application
before Canadian courts.

In the case of protecting against
discrimination, however, Canadian
law is among the most progressive, at
least on paper if not always in imple-
mentation. On balance, albeit with
some lamentable exceptions,
Canadian courts have taken relatively
progressive approaches to interpreting
and applying constitutional guarantees
of equality.

In all jurisdictions — federal,
provincial and territorial — discrimina-
tion on the following grounds is pro-
hibited by the jurisdiction’s human
rights statute: age, race, ethnicity,
colour, religion, sex (including preg-
nancy), marital status, disability (or
“handicap” in some statutes), sexual
orientation, and place of origin. Some
human rights codes also include pro-
visions explicitly prohibiting discrimi-
nation based on family status, source
of income, (pardoned) criminal con-
viction, and gender identity (in one
jurisdiction).

Courts and tribunal decisions have,
in some cases, expanded the scope of
protection through their interpreta-
tions of the prohibited grounds that
are explicitly mentioned in these
statutes. Specific types of discrimina-
tion — such as discrimination against
people with AIDS, or people with a
chemical dependency — have been
found to be covered by human rights
tribunals or courts through their inter-
pretation of terms such as “disabili-
ty.” Some of the variation between
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jurisdictions is reflected in the
accompanying table.

Defining “discrimination”

Not all distinctions, and not all
unfavourable treatment, amount to
unlawful “discrimination.” The lead-
ing definition of discrimination,
which has been widely applied by
Canadian courts and tribunals, was set
out in Andrews v Law Society of
British Columbia, a 1989 decision of
the Supreme Court of Canada:

discrimination may be described as a
distinction, whether intentional or not
but based on grounds relating to per-
sonal characteristics of the individual
or group, which has the effect of
imposing burdens, obligations, or dis-
advantages on such individual or group
not imposed upon others, or which
withholds or limits access to opportu-
nities, benefits, and advantages avail-
able to other members of society.
Distinctions based on personal charac-
teristics attributed to an individual
solely on the basis of association with
a group will rarely escape the charge
of discrimination, while those based on
an individual’s merits and capacities
will rarely be so classed.’

Discrimination may be direct, such as
a landlord’s open refusal to rent an
apartment to someone living with
HIV/AIDS. Or, it may operate more
indirectly, such as by applying rules
or policies that, although facially neu-
tral, have the effect of discriminating
on a prohibited ground.

Under Canadian human rights
statutes and jurisprudence, there is a
legal duty of accommodation — that is,
a duty to take reasonable steps, short
of “undue hardship,” to accommodate
difference (at least on the grounds
recognized in human rights law).3
Legitimate (bona fide) requirements
may be defensible as permissible
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Table — Protection against discrimination based on
HIV/AIDS status as a "disability" or "handicap"

Federal Law

Canada

Canadian Human Rights Act prohibits discrimination in goods, services, facilities, accom-
modation, and employment.

Canadian Human Rights Commission has a Policy on HIV/AIDS.

Provincial and Territorial Laws

Alberta

Human Rights, Citizenship and Multiculturalism Act prohibits discrimination in public
accommodation, tenancy, and employment.

British Columbia

Human Rights Code prohibits discrimination in public facilities, tenancy premises, pur-
chase of property, and employment.

Manitoba

Human Rights Code prohibits discrimination with respect to employment or occupation;
any service, accommodation, facility, good, right, licence, benefit, program, or privilege
available or accessible to the public; contracts; membership in a union, employers’ organi-
zation, occupational association, professional association or trade association; leasing or
other lawful occupation of residential or commercial premises; purchase of real property.

Manitoba Human Rights Commission has published a Fact Sheet: Prohibiting
Discrimination Based on AIDS/HIV Infection.

New Brunswick

Human Rights Code prohibits discrimination with respect to employment, housing, accom-
modation, and services.

New Brunswick Human Rights Commission has adopted General Criteria for the
Investigation of Complaints of HIV/AIDS Discrimination.

Newfoundland

Human Rights Code prohibits discrimination with respect to employment, access to public
services, and commercial residential tenancies.

Northwest Territories

Human Rights Act prohibits discrimination with respect to employment, goods, services,
accommodation, and facilities customarily available to public.

Nova Scotia

Human Rights Act prohibits discrimination with respect to services and facilities, accom-
modation, purchase and sale of property, employment, volunteering public service, publi-
cation, or membership in a trade union.

Nunavut Human Rights Act prohibits discrimination with respect to employment, goods, services,
accommodation, and facilities customarily available to the public.
Ontario Human Rights Code prohibits discrimination with respect to services, goods, and facilities;

occupancy of accommodation; contracts; employment; membership in trade union, trade,
occupational association, or self-governing profession.

Ontario Human Rights Commission has adopted a Policy on HIV/AIIDS-related
Discrimination.

Prince Edward

Human Rights Act prohibits discrimination with respect to accommodation, property, and

Island employment.

Québec Charter of Human Rights and Freedoms prohibits discrimination with respect to accommo-
dation, access to public places, and employment.

Saskatchewan Human Rights Code prohibits discrimination in employment, purchase of property, accom-
modation, public places, and education.

Yukon Human Rights Act prohibits discrimination with respect to employment, accommodations,

and services.
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kinds of distinctions. There is an
extensive body of case law consider-
ing the parameters of the duty to
accommodate and what constitute
legitimate requirements. ° It would,
for example, be discrimination if an
employer failed to reasonably accom-
modate an HIV-positive employee
with a sufficiently flexible work sched-
ule to allow for medical appointments.

It would be discrimination
if an employer failed to
reasonably accommodate
an HIV-positive employee
with a sufficiently flexible
work schedule to allow for

medical appointments.

Harassment is a form of discrimi-
nation, and has been expressly
addressed in the human rights statutes
of some jurisdictions. In other juris-
dictions, as a matter of policy, it has
been treated as falling under the gen-
eral prohibition on discrimination.

Whether by statute or policy,
harassment has generally been
defined to include “sexual harass-
ment” (including sexual advances or
conduct of a sexual nature that is like-
ly to be offensive or humiliating, or
that places a condition of a sexual
nature on something like hiring or
promotion), as well as any course of
abusive or vexatious conduct, on the
basis of any prohibited ground of dis-
crimination, that the person knows, or
ought reasonably to know, is or would
be unwelcome. Derogatory comments
in the workplace that people with
HIV/AIDS “deserve what they get”
would constitute harassment prohibit-
ed by law.

Under Canadian law, discrimina-
tion can be found to exist even if
there was no intention to discriminate.
As the Supreme Court of Canada put
it succinctly in O’Malley: “It is the
result or the effect of the action com-
plained of which is significant.”!0
Furthermore, Canadian law prohibits
discrimination based on a person’s
perceived characteristics or member-
ship in a particular group." If, for
example, a person is denied accom-
modation or employment because s/he
is perceived to be HIV-positive or
possibly HIV-positive, this is illegal
discrimination.

Legal sources of
protection against
HIV/AIDS-based

discrimination

(1) Constitutional protection:
the Charter’s equality
rights clause

The Canadian Charter of Rights and
Freedoms is part of the Constitution
of Canada, enacted in 1982 (although
the equality rights section did not
come into force until three years
later).!? The Constitution is the
supreme law of the country. Any law
that is inconsistent with constitutional
provisions is “to the extent of the
inconsistency, of no force or effect,
and may be struck down or modified
by courts to render it constitutionally
acceptable. This means that any other
legislation — including the anti-dis-
crimination statutes described in this
article — must be consistent with the
requirements of the Charter.

This includes the guarantee of
equality rights, found in section 15 of
the Charter, which states that:

213

Every individual is equal before and
under the law and has the right to the
equal protection and equal benefit of
the law without discrimination and, in
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particular, without discrimination

based on race, national or ethnic ori-

gin, colour, religion, sex, age or mental

or physical disability.'*
The term “disability” in this section
has been interpreted to include
HIV/AIDS (as it has in various anti-
discrimination statutes, as discussed
below). This means that people living
with HIV/AIDS enjoy constitutional
protection against discrimination by
the state based on this status.'?

Section 15 uses the phrase “in par-
ticular” in listing, for greater certainty,
some specific grounds on which dis-
crimination is prohibited. This means
the scope of the equality rights protec-
tion in section 15 is not limited just to
the grounds that are listed. Grounds
that are similar (“analogous”) to those
which are expressly mentioned are
also included.!® This has enabled
courts to “read in” other grounds and
thereby expand constitutional protec-
tion against discrimination in line
with the spirit of the Charter. (This
issue, which is relevant to the scope
of protection offered by the Charter
for various groups who are vulnerable
to both HIV/AIDS and discrimination,
will be explored further in a subse-
quent, companion article.)

The legally correct approach to
interpreting section 15 has been in
flux over the last decade. Under the
Supreme Court of Canada’s current
interpretation, in order to show a
breach of section 15 equality rights, a
person must show that the govern-
ment’s law, policy or practice has
drawn a distinction on a ground that is
either listed in section 15 or is similar,
and also that the distinction consti-
tutes a “violation of essential human
dignity.”

Until the late 1990s, it was suffi-
cient to show a distinction based on a
prohibited ground, at which point the
onus then shifted to the government to
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justify the discrimination, if it could,
under the justification provision in
section 1 of the Charter (see below).
However, in some more recent deci-
sions, the Supreme Court has added
this extra requirement that human dig-
nity be violated.”

While a concern for human dignity
certainly lies at the heart of protecting
equality rights, this additional criteri-
on has been criticized, including by
Canada’s leading constitutional schol-
ar, as “vague, confusing and burden-
some to equality claimants,”'® as
weakening the test for governments of
justifying discriminatory distinc-
tions,'? and as a step backward from
the previously clear approach in
Canadian constitutional law to analyz-
ing cases claiming infringements of
section 15’s equality rights
guarantee.” Notwithstanding this crit-
icism, the Supreme Court has reiterat-
ed the human dignity element of the
test in some of its most recent judg-
ments, while hearkening back to some
earlier jurisprudence in stressing that
the purpose of section 15 is to “pre-
vent the perpetuation of pre-existing
disadvantage through unequal treat-
ment” and to “ameliorate the position
of disadvantaged groups within socie-
ty.2!

As has just been noted, the Charter
includes a provision recognizing that
rights are not absolute, and may justi-
fiably be limited in some circum-
stances. Section 1 states that the
Charter guarantees the rights set out
in it “subject only to such reasonable
limits prescribed by law as can be
demonstrably justified in a free and
democratic society.”

Once it has been shown that a
Charter right, such as the guarantee of
equality in section 15, has been
infringed, the onus then falls on the
government in question to justify that

Once it has been shown
that a Charter right has
been infringed, the onus
then falls on the
government to justify that

infringement.

infringement. In fleshing out the
meaning of section 1 of the Charter,
the Supreme Court of Canada has set
out the tests the state must meet if it is
to defend its legislation or other
action that breaches Charter rights:

(1) the objective of the legislation,
policy or practice in question
must be of sufficient impor-
tance to warrant overriding a
constitutionally protected right
or freedom;

(2) the measure must be rationally
connected to the achievement
of that objective, and not arbi-
trary, unfair or based on irra-
tional considerations;

(3) the measure should impair as
little as possible the right or
freedom in question; and

(4) the benefits gained by limiting
the right or freedom must be
proportional to the negative
effect on the right or freedom.?

The Charter applies to all levels of
government and to all government
acts,”® whether by the legislative,
executive or judicial branches of gov-
ernment (including the courts, and
human rights commissions and arbi-
trators exercising judicial functions).?*
This includes municipalities (which
are created by provincial governments
and exercise the powers delegated to
them)? and to Aboriginal band coun-
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cils (which form part of the system of
governance established by the federal
Indian Act).2°

The Charter also applies to Crown
corporations (at least in respect of
their activities in carrying out govern-
ment functions).?” It also applies out-
side the sphere of government to
private persons or bodies if they are
exercising authority granted by a
statute,?® or if they are implementing
a specific government policy or pro-
gram (eg, a hospital providing med-
ically necessary services).

The Charter does not otherwise
apply to acts by private citizens or
entities,’® meaning that discrimination
by an employer, a landlord, or a pri-
vate establishment is not a breach of
constitutional equality rights
(although it can be addressed under
other anti-discrimination laws, as
described below).

(2) Protection against
HIV/AIDS-based discrimination
under federal law

a) Canadian Human Rights Act

The Canadian Human Rights Act
(CHRA) was first enacted by the fed-
eral Parliament in 1977 3! It prohibits
discrimination on a wide range of
grounds in areas such as employment;
accommodation; the provisions of
goods, services, and facilities; and
membership in a union or employee
organization.

“Disability” is among the prohibit-
ed grounds of discrimination in the
CHRA *? and is defined as “any pre-
vious or existing mental or physical
disability and includes disfigurement
and previous or existing dependence
on alcohol or a drug.”*3 Harassing an
individual on a prohibited ground is
explicitly included in the definition of
“discriminatory practice.”3*
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Unlike the Charter, the CHRA (and
its counterparts at the provincial and
territorial levels) applies to both
public and private sector entities. In
the case of the federal Act, it protects
against discrimination by federal gov-
ernment departments, agencies, and
Crown corporations, and by First
Nations band councils. In the private
sphere, it protects against discrimina-
tion by federally regulated entities
such as chartered banks, airlines, TV
and radio stations, interprovincial
communications and telephone com-
panies, buses and railways that travel
between provinces, and other federal-
ly regulated industries (eg, certain
mining operations).?

Courts and tribunals have
recognized HIV/AIDS as a
disability within the
meaning of the Canadian
Human Rights Act.

b) Jurisprudence

Courts and tribunals have recognized
HIV/AIDS as a disability within the
meaning of the CHRA. For example,
in one of the first such cases any-
where in the country, the Canadian
Human Rights Tribunal ruled in 1989
that a man had been discriminated
against, on the basis of disability,
when his employment as a cook for a
Canadian Pacific railway crew was
terminated after it was discovered that
he had HIV.*® That decision was
upheld by the Federal Court of
Appeal ¥’ This interpretation of the
CHRA was affirmed again in
Thwaites®® in 1993, in which an HIV-
positive man succeeded in his human

rights complaint against the Canadian
Armed Forces for discrimination
based on disability.

¢) Policy

In 1996 the Canadian Human Rights
Commission, the body established by
the CHRA to receive and investigate
complaints of discrimination contrary
to the Act, adopted a Policy on
HIV/AIDS * The policy expressly
states that the prohibition in the
CHRA against disability-based dis-
crimination extends to discrimination
based on HIV/AIDS status.

The policy also recognizes that
people who are not actually HIV-posi-
tive may nonetheless be subject to
discrimination by virtue of a real or
perceived membership in a risk group,
or by an association with a person or
people living with HIV/AIDS.
According to the policy, these individ-
uals are also entitled to protection,
under the Human Rights Act, against
discrimination on the grounds of per-
ceived disability.

(3) Protection against discrimi-
nation under provincial and ter-
ritorial law

a) Legislation

Each province and territory in Canada
has its own anti-discrimination
statute.** While the law in each
province and territory prohibits dis-
crimination based on a person’s
HIV/AIDS status, there is no explicit
reference to HIV/AIDS in the various
anti-discrimination statutes. Rather,
they refer to “disability” or “handi-
cap” (the language varies from juris-
diction to jurisdiction). Where more
detailed definitions of this term are
provided in the statute, it is clear that
infection with HIV or a diagnosis of
AIDS is covered by this term.
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For example, the Northwest
Territories statute defines “disability”
to include “any degree of physical
disability, infirmity, malformation or
disfigurement that is caused by ... ill-
ness.”*! Similar definitions are found
in several of the provincial and terri-
torial statutes.

Interestingly, the Nova Scotia
Human Rights Act not only prohibits
discrimination based on physical dis-
ability, but also on “an irrational fear
of contracting an illness or disease,”*?
which is listed as a separate ground
on which discrimination is prohibited.
This provision is of obvious relevance
in combating the stigma and discrimi-
nation that too often continue to sur-
round HIV/AIDS and adversely affect
people living with HIV/AIDS or peo-
ple from groups associated with the
disease in the minds of many, such as
gay men or drug users.

b) Jurisprudence

As has been the case with the federal
anti-discrimination statute, courts and
tribunals have decided cases of
HIV/AIDS-based discrimination
under several of the provincial and
territorial statutes, further confirming
that Canadian law protects the right of
people living with HIV/AIDS to free-
dom from discrimination.

The 1988 case of Biggs v Hudson
was one of the first reported decisions
to address HIV/AIDS-based discrimi-
nation in Canada.** The BC Council
of Human Rights, as the tribunal
tasked with adjudicating complaints
under BC’s Human Rights Act was
then called, found that AIDS consti-
tutes a physical disability within the
meaning of that phrase in the Act. The
Council also considered whether,
under the Human Rights Act, a person
is entitled to protection from discrimi-
nation on the basis that the person
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falls within a group considered to be
at high risk of contracting HIV. After
reviewing both Canadian and US case
law, the Council said:

Unfortunately, myths and fears about
HIV are varied and prevalent. That
being so, individuals may be perceived
by people outside these groups as
being carriers of HIV and would,
therefore, transmit the virus to oth-
ers.# .

[A]ny person who belongs to groups
widely regarded as especially vulnera-
ble to HIV infection but who are not
HIV infected or whose HIV status is
unknown (“high risk” groups), may be
protected under the term “physical dis-
ability” in the Act. Similarly, any per-
son who associates with persons in the
groups described above or those who
are seropositive may be protected
under the term “physical disability” in
the Act. Again, subject to any consid-
eration of bona fide occupational
requirement as may be applicable,
these persons or classes of persons will
be protected under ... the Act if there is
discrimination because of a perception
or impression that the person or classes
of persons would be a carrier or trans-
mitter of HIV or the commonly used
term, AIDS 43

Courts and tribunals have similarly
recognized that HIV/AIDS-based dis-
crimination is prohibited under other
provincial and territorial human rights
statutes. In the case of employment
discrimination in unionized work-
places, labour arbitrators have also
ruled that HIV/AIDS-based discrimi-
nation is prohibited by human rights
codes. (Under Canadian law, arbitra-
tors have jurisdiction to decide all
workplace disputes arising under a
collective agreement, and the
Supreme Court of Canada has
affirmed that the applicable human
rights code is deemed to be an

implied term of every collective
agreement.*6)

Some court, tribunal, and arbitra-
tion decisions establishing protection
against discrimination based on
HIV/AIDS status include:

* In Pacific Western Airlines Ltd v
Canadian Air Line Flight
Attendants Association, the
Arbitration Board held in 1988
that dismissing a flight attendant
from his job on the basis of his
HIV status amounted to prohibited
discrimination *7

In Centre d’accueil Sainte-
Domitille v Union des employés
de services, local 298 (FTQ), the
arbitrator ruled that an employer
does not have the right to require
a medical examination where the
purpose is merely to obtain evi-
dence that the employee is HIV-
positive, when that status poses no
danger to others.*®

* In Re “Alain L”, the Québec
Human Rights Commission
received a complaint from a regis-
tered nurse who alleged that a
hospital had refused to hire him
because he was HIV-positive. The
Commission issued a preliminary
“decision” in the matter, a step
taken to assist parties to a dispute
reach a settlement (failing which,
the Commission may refer the
case to a tribunal). The
Commission was of the view that
such conduct by the hospital
would amount to discrimination
on the basis of “handicap” con-
trary to the Québec Charter of
Human Rights and Freedoms.*’

e In a 1989 Alberta case, STE v
Bertelsen, the Board of Inquiry
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found that firing a musician with
AIDS was discrimination contrary
to what was then the province’s
Individual’s Rights Protection
Act.>® Importantly, the Board clari-
fied that HIV could not be trans-
mitted through casual contact, and
the subjective belief or fear of
infection held by others could not
justify their discriminatory conduct.

In 1990 a Board of Inquiry
affirmed that “conditions such as
AIDS and its related illnesses”
constitute physical disabilities
under the Nova Scotia statute
(although the case in question was
not a case of HIV/AIDS-based
discrimination).’!

In 1992 an Ontario Board of
Inquiry dealt with a case alleging
discrimination by a dental practice
against an HIV-positive person.
Although it found, on the facts of
the case, that there had been no
discrimination, it did confirm that
discrimination based on HIV sta-
tus is covered by the prohibition
on discrimination based on “hand-
icap.”? The following year, anoth-
er tribunal decision affirmed that
AIDS was a “handicap” within the
meaning of the Ontario Human
Rights Code, in a case in which a
man known to be living with
HIV/AIDS was denied service or
received unequal service by the
proprietors of a succession of fast-
food restaurants in one location in
Toronto.>? In 1998, another case
concluded that the Code provides
protection to a person who suffers
discrimination because he or she is
perceived to have HIV/ AIDS >

In 1993, a BC human rights tribu-
nal heard yet another case of
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alleged refusal of a dentist to treat
a person living with HIV. The tri-
bunal reiterated that “AIDS” is a
disability, and found that the den-
tist’s fear of contracting the dis-
ease was a significant factor in his
statement that he did not wish to
treat the patient.> However, upon
judicial review, in a decision that
is likely incorrect, the BC
Supreme Court overturned this
ruling, in essence saying it was
the patient’s decision to then seek
treatment elsewhere; therefore, it
dismissed the complaint of dis-
crimination.”®

Also in 1993, the case of Hamel v
Malaxos confirmed that an HIV-
positive person is a person with a
“handicap” within the meaning of
that term in the Québec Charter of
Human Rights and Freedoms,
when a man with asymptomatic
HIV infection succeeded in his
action against a dentist for refus-
ing to treat him. The court con-
cluded this amounted to
discriminatory treatment contrary
to the provincial statute.’” This
position was reaffirmed in a simi-
lar case two years later, in which a
dentistry practice was found liable
for having breached the Québec
statute by refusing to accept a
patient because of his HIV-posi-
tive status.>®

In 1999, building on the analysis
in the earlier Biggs case, the BC
Human Rights Tribunal found that
the provincial statute also pro-
hibits discrimination based on the
perceived propensity of a person
to become disabled in the future —
and it therefore found that an
insurance company had engaged
in prohibited discrimination by

refusing to sell life insurance to an
HIV-negative man married to an
HIV-positive woman.>
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cating to the public (including such
audiences as employers, landlords,
and service providers) that discrimi-
nating against people living with

In 2000 the Supreme Court of
Canada issued a landmark ruling
setting out a broad, progressive
interpretation of the term “disabil-
ity” as it appears in the Québec
anti-discrimination statute. In the
joint Boisbriand and Montreal
judgment, the Court ruled that
people are protected against dis-
crimination based on disability
even if their condition does not
give rise to any functional limita-
tion but the discrimination is
based on the perception that they
are disabled, which the Court
decried as the “social phenome-
non of handicapping.”® Although
none of the cases giving rise to
this decision dealt with
HIV/AIDS, the Supreme Court’s
unanimous judgment makes
explicit reference to the status of
being HIV-positive as an example
of a condition covered by the pro-
hibition against discrimination
based on disability or perceived
disability.

Several provinces have
policies in place that assist
in communicating to the
public that discriminating
against people living with
HIV/AIDS is illegal.

¢) Policy

Several provinces have in place poli-
cies that specifically address issues
related to discrimination and
HIV/AIDS, which assist in communi-

HIV/AIDS is illegal.

The Manitoba Human Rights
Commission has produced a fact
sheet addressing discrimination
based on HIV/AIDS infection.
The document explains that the
province’s human rights act pro-
hibits discrimination based on a
person’s physical or mental dis-
ability, actual or perceived, and
that this includes protection
against discrimination that is
based on a person having AIDS or
HIV infection.®!

The province of New Brunswick
has in place General Criteria for
the Investigation of Complaints of
HIV/AIDS Discrimination.®?
Under these criteria, the New
Brunswick Human Rights
Commission will accept com-
plaints that allege discrimination
on the basis of physical disability
where a person has, or is per-
ceived to have, HIV or AIDS, or
because of an association with
persons identified by a prohibited
ground of discrimination.

Ontario also has in place a Policy
on HIV/AIDS-related
Discrimination,®® in which the
Ontario Human Rights
Commission explains that AIDS
and other HIV-related medical
conditions are “handicaps” under
the Human Rights Code.

Finally, in Québec, the provincial
statute’s prohibition of discrimina-
tion against persons with HIV/
AIDS is outlined in a number of
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policy documents, including an
official policy statement found in
a 1995 report by the provincial
human rights commission.®* This
policy has also underscored the
fact that an asymptomatic HIV-
positive person does indeed fall
within the category of “handicap”
under the Québec Charter, even if
there is no obvious manifestation
of a physical impairment. The
Commission has also published
papers specifically addressing the
question of employment-related
medical examinations and the
rights of children with HIV/AIDS
in the context of childcare servic-
es.%

Remedies for
discrimination in
Canada

(1) Court action for breach of
Charter equality rights

In the case of discrimination by any
level of government, acting in pursuit
of its governmental functions — such
as passing legislation or regulations,
implementing policies, enforcing the
law, providing government services —
one remedy is to initiate a legal pro-
ceeding before a court alleging a
breach of the equality rights guaran-
teed by the Charter (s 15). A “court of
competent jurisdiction” has authority
under the Charter (s 24) to grant
“such remedy as the court considers
appropriate and just in the circum-
stances.”® This can include such
things as:

* declaring legislation unconstitu-
tional and striking it down as
being “of no force or effect” to the
extent that it conflicts with Charter
equality rights (under s 52);

* “reading down” an unconstitution-
al law by severing the offending
portions, or “reading in” words to
a statute to make it constitutional-
ly acceptable;

* issuing a temporary or permanent

injunction prohibiting the govern-

ment from continuing or repeating
the infringement of equality
rights, or a mandamus order that
compels the government to take
certain action to comply with con-
stitutional rights;

staying a court or tribunal deci-

sion pending an appeal or review

by a higher body; and

awarding monetary damages to

the person whose Charter rights

have been breached by the gov-
ernment or its agents.

(2) Human rights complaints

In cases of discrimination that do not
involve a government carrying out
governmental functions, the remedy is
to pursue a complaint under the appli-
cable human rights statute, whether
federal or provincial/territorial, alleg-
ing discrimination on one or more of
the grounds prohibited by that statute.
This would include all cases where
discrimination is alleged against an
employer, a landlord, a business pro-
viding goods or services, or in relation
to membership in a union or other
vocational association.

In most jurisdictions, the relevant
human rights commission receives
and investigates the complaint, and
also undertakes mediation efforts
between the person alleging discrimi-
nation (complainant) and the person
or entity accused of discrimination
(respondent) in an attempt to settle the
matter. If these efforts prove unsuc-
cessful, the commission will make a
determination as to whether the case
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will proceed to an independent tribu-
nal, at which point the commission
takes “carriage” of the complaint and
argues its merits on behalf of the
complainant.

If the commission decides not to
refer the case to a tribunal, this is the
end of the complaint, meaning the
commission acts as a “gatekeeper” to
tribunal hearings of discrimination
complaints. However, it also means
that the costs to the individual of a
human rights complaint are minimal,
making this remedy more accessible
to those without the resources to hire
a lawyer.

In British Columbia, the Human
Rights Commission was abolished in
2003. This means that complainants
now have direct access to a hearing
before a human rights tribunal. The
Tribunal’s Rules of Practice and
Procedure state that individuals will
now be given much more control over
their own complaints.%” Specifically,
individuals will be responsible for for-
mally initiating their own human right
complaints, and will no longer have to
worry about the possibility of their
complaint being rejected before ever
reaching a tribunal 8 However, this
also means that complainants must
argue their own cases before the tribu-
nal, without any legal advice or repre-
sentation if they cannot afford it. One
concern about access to justice has
been replaced with another.

In contrast, in Québec there is both
a commission and a tribunal, and the
commission does not play this role of
“gatekeeper.” Unlike most other juris-
dictions, under the Québec Charter of
Human Rights and Freedoms, after
the Commission has performed the
initial processing and investigation of
a complaint, an individual can pro-
ceed with that complaint before a tri-
bunal even if the Commission
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decides not to take it forward on their
behalf.

Only a minority of human rights
complaints proceed to a full tribunal
hearing. Complaints must usually be
filed with the relevant human rights
commission within a certain period of
time after the discrimination occurred;
if not, they will likely be dismissed
out of hand by the commission unless
there is adequate justification for the
delay. Commissions may also dismiss
complaints that are frivolous, vexa-
tious, or in bad faith; that have no
basis in the law; or that are outside
the commission’s jurisdiction. Of
complaints that do proceed to an
investigation, many are settled
between the parties without a hearing.

Only a minority of human
rights complaints proceed

to a full tribunal hearing.

The Canadian Human Rights
Commission and Tribunal have juris-
diction over complaints that arise
against the federal government or pri-
vate actors in federally regulated sec-
tors. Provincial and territorial human
rights commissions and tribunals deal
with complaints against the provincial
government or provincially or territo-
rially regulated entities. A number of
cases outlined above are decisions of
those tribunals (which are referred to
in some jurisdictions as Boards of

Inquiry).

(3) Grievances before
labour arbitrators

In the case of non-unionized employ-
ees who experience discrimination in

employment, the only remedy is to
pursue a human rights complaint with
the appropriate commission. How-
ever, in the case of a unionized
employee alleging discrimination in
employment, another option is to have
the union file a grievance on the
employee’s behalf, alleging a breach
of the collective agreement with the
employer. As noted above, Canadian
law has determined that the applicable
human rights statute (either federal or
provincial/territorial, depending on
whether the employer is in a federally
or provincially/territorially-regulated
sector) is automatically an implied
part of every collective agreement,
and arbitrators are empowered to
interpret and apply human rights
statutes in deciding grievances.

In some cases, human rights com-
missions, citing provisions in the
applicable human rights code, will
refuse to address any complaint of
discrimination if another statute (eg, a
labour relations act) enables them to
have their case dealt with in another
forum (eg, filing a grievance through
their union).® In such cases, pursuing
a grievance under a collective agree-
ment would de facto be a person’s
only option.

(4) No ability to sue for
discrimination

Aside from these statutory remedies
for discrimination based on human
rights codes, Canadian law has been
hostile toward other remedies. In its
controversial judgment in Seneca
College v Bhadauria, the Supreme
Court of Canada unanimously over-
turned a lower court judgment that
had recognized a tort of discrimina-
tion, which would have enabled an
individual to bring a civil lawsuit for
damages for discrimination.”® The
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court held that the federal and provin-
cial legislatures have “covered the
field” of legal protection for victims
of discrimination, leaving no room,
nor any need for, a tort of discrimina-
tion.”! (Roughly speaking, a tort may
be defined as a civil wrong, other than
a breach of contract, that gives rise to
a right to sue for damages or other
relief.)

The Supreme Court’s controversial
decision has been followed in many
subsequent cases, but in several other
cases, courts have attempted to distin-
guish the case in front of them from
the Bhadauria decision in order to
permit civil suits for discrimination to
proceed. At the moment, unless and
until the Supreme Court revisits the
Bhadauria decision, the basic position
is that Canadian law does not recog-
nize a tort of discrimination, and those
seeking redress for discrimination
must pursue a remedy using the
mechanisms established to enforce the
human rights statutes in place in every
jurisdiction. Creative legal arguments
in future cases may eventually alter
the state of Canadian law on this
point.

Conclusion

Beyond what statutes say formally, in
practice, successfully using Canadian
law to remedy and challenge discrimi-
nation remains a challenge for many
people living with HIV/AIDS or
members of other groups facing dis-
crimination, given systemic problems
within the human rights enforcement
mechanisms or the costs of litigating
to defend Charter rights.
Strengthening access to legal serv-
ices and representation for people liv-
ing with HIV/AIDS is, therefore, one
important part of a larger strategy to
overcome HIV/AIDS-related stigma
and discrimination in Canada, as is
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strengthening human rights education
and advocacy efforts across the coun-
try. The Canadian HIV/AIDS Legal
Network has called on governments
to take such measures, including ade-
quate funding for legal aid services,
resources to support the work of com-
munity workers and lawyers in
addressing discrimination and defend-
ing the rights of people living with or
vulnerable to HIV/AIDS, and funded
campaigns challenging HIV/AIDS-
related stigma.”

This is in line with the Inter-
national Guidelines on HIV/AIDS and
Human Rights, which recommend
that states should ensure speedy and
effective legal and/or administrative
procedures for seeking redress for dis-
crimination, should implement legal
support services that provide free
legal services to enforce the rights of
people infected or affected by
HIV/AIDS and to utilize means of
protecting those rights, and support
education, training, and media pro-
gramming designed to change stigma-
tizing attitudes associated with
HIV/AIDS.”3

In the Declaration of Commitment
on HIV/AIDS, adopted in June 2001
by Canada and all other UN
Members, states committed to
strengthen legislation and other meas-
ures to eliminate discrimination
against people living with HIV/AIDS
and members of vulnerable groups.

While Canada’s legal framework
on HIV/AIDS-related discrimination
is strong, there is much that remains
to be done to make these legal provi-
sions practically applicable to the
daily lives of people living with
HIV/AIDS and other members of
Canadian society.

— Richard Elliott and Jennifer Gold
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