Use of soft law to address
HIV/AIDS in Southeast Asia

Non-binding agreements, or “soft law,”’ have played a role in influencing
government policy and reducing HIV vulnerability among construction
workers in the Greater Mekong Subregion of Southeast Asia. In this article,

David Patterson et al state that soft law sometimes offers advantages over
treaty law, but that challenges remain in the implementation of soft law.

In recent years, most economies in
Southeast Asia have experienced
rapid economic growth and invest-
ment in major infrastructure projects.
While many of the mostly male con-
struction workers for these projects
may be internally mobile nationals,
many others may be migrants (docu-
mented or undocumented) from other
countries in the region.

All of these workers are at
increased risk for HIV infection
because they have money to spend on
alcohol and other drugs and sexual
services; they are far from their fami-
lies and social support networks; and
they may not be reached by HIV
prevention programs for local com-
munities (where they exist) due to
language and literacy barriers. When
they return home, they may bring
HIV and other infections to their
sexual and drug-injecting partners.

Most governments in the
Southeast Asian region have shown
little interest in ratifying existing
treaties on migrant workers’ rights.'
The International Convention on
the Protection of the Rights of All
Migrant Workers and Members of
Their Families has only been ratified
by the Philippines and Timor-Leste.
Cambodia and Indonesia have signed
but not ratified the Convention.

Only the Philippines has ratified the
Migrant Workers (Supplementary

Provisions) Convention of the
International Labour Organization
(ILO).

HIV-specific non-binding interna-
tional and regional agreements offer
advantages over treaty law in that
they can be created relatively quickly
and, if regional, they can be adapted
to local contexts. Monitoring mecha-
nisms can also be more informal and
flexible than the corresponding treaty
mechanisms.

In November 1999, the
Association of South East Asian
Nations (ASEAN) Task Force on
HIV/AIDS (ATFOA) proposed
that “ASEAN governments adopt
a common policy recommending
the integration of HIV prevention
programmes as a precondition for
construction and infrastructure devel-
opment contracts bidding and approv-
al.” A regional inter-governmental
meeting in Bangkok in October
2003 adopted “Recommendations
on Building HIV Resilience along
the ASEAN Highway” (Bangkok
Recommendations) which incorpo-
rated this provision.?

In the 2001 Declaration of
Commitment on HIV/AIDS, all U.N.
Member States undertook, “...by
2005, to develop and begin to imple-
ment national, regional and interna-
tional strategies that facilitate access
to HIV/AIDS prevention programmes

for migrants and mobile workers,
including the provision of informa-
tion on health and social services...”
The monitoring framework developed
to measure the implementation of
the Declaration also included refer-
ences to mobile populations.* The
Declaration was reaffirmed by the
U.N. General Assembly in 2006.°

In 2004, six countries (Cambodia,
China, Lao PDR, Myanmar,
Thailand and Vietnam) agreed in
a Memorandum of Understanding
(Regional MOU), inter alia, to
“...strengthen collaboration among
Ministries responsible for agricul-
ture, construction, finance, health,
home affairs, labour, public works,
public security and transport sectors
to promote the updated Bangkok
Recommendations on infrastruc-
ture construction along the ASEAN
Highway Network...”

The Regional Strategy on Mobility
and HIV Vulnerability Reduction
in the Greater Mekong Subregion
2002-2004 (Regional Strategy) was
developed by the U.N. Regional
Task Force on Mobility and HIV
Vulnerability Reduction (UNRTF).
In 2006, the Regional Strategy was
revised and extended for the period
2006-2008, and incorporated a refer-
ence to the Regional MOU (albeit
noting that national implementation
was so far limited).
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In 2005, an assessment tool was
developed and administered in
Cambodia, Lao PDR, Thailand and
Vietnam to assess country recognition
of, and compliance with, these agree-
ments. This national policy self-audit
was used to draw the attention of
government and non-government
stakeholders to their international
commitments and to stimulate discus-
sion of, and commitment to, advanc-
ing the policy reform process.

Thailand, for example, reported
that although it does not require an
HIV impact assessment, it would
develop guidelines on how such an
assessment should be undertaken.
Thailand also committed to develop-
ing a policy on the integration of HIV
prevention programs as a precondi-
tion for construction contracts bid-
ding and approval.’

Thailand committed to
developing a policy on
the integration of HIV
prevention programs
as a precondition for
construction contracts

bidding and approval.

In June 2007, the health ministers
of the countries that make up the
Asia Pacific Economic Cooperation
(APEC) endorsed guidelines for
APEC economies which reference
the ILO Code of Practice on
HIV/AIDS and the World of Work,
and which incorporate key elements
of the Bangkok Recommendations.®

Specifically, the APEC guidelines
recommend that HIV impact assess-
ments be undertaken as part of the
feasibility study phase for infrastruc-
ture projects, and that preconditions
for bidding and approval include inte-
gration of comprehensive gender-sen-
sitive occupational health and HIV
prevention programs.

Case study: Cambodia

The national response to HIV in
Cambodia is coordinated by the
National AIDS Authority (NAA). In
2004, the NAA convened a multi-
sectoral technical working group
(MTWG) on HIV and mobility. A
member of the MTWG, the Ministry
of Public Works and Transport
(MPWT), also created a Ministerial
Committee on HIV/AIDS. In 2005,
this Committee developed its own
HIV action plan.

Priority areas for advocacy and
policy reform in the MPWT action
plan include the implementation of
the Regional MOU as it relates to
large infrastructure projects. An
advocacy training workshop was
held for MTWG members in October
2005 The workshop included the
development of an advocacy plan for
the adoption of a policy regarding the
allocation of a budget for HIV activi-
ties in infrastructure projects.

In 2006, the MPWT adopted
a suite of policies on HIV/AIDS,
including one explicitly designated
to implement obligations incurred
under the Regional MOU, which was
referenced in the introduction and
included as an annex. This policy
provides, inter alia, that “all budgets
in the bidding contracts on project
development programmes on public
infrastructure construction shall be
submitted to the chairman of the
AIDS Committee of the Ministry
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of Public Works and Transport for
review and recommendation to the
ministry management for approval
of prevention programmes against
HIV/AIDS and STD epidemics...”"°

Discussion

The experience of Cambodia demon-
strates that non-binding agreements
between states can promote national
HIV policy reform consistent with
international guidance and best
practice.

The challenges of implementa-
tion remain, and countries are reluc-
tant to include HIV budgets in loan
agreements, arguing that these funds
should be provided as grants. There
is as yet no general commitment from
donors to include grants for HIV
prevention activities in the budgets of
infrastructure projects, although some
funders have supported such activi-
ties as part of their assistance.'

For Southeast Asia, advocacy
through regional bodies such as the
UNRTF, ATFOA and APEC is need-
ed to encourage donors to incorporate
such grants routinely in infrastructure
project budgets.”> The potential nega-
tive social and economic harms to
be addressed can be quantified using
tools developed for this purpose.”

As with treaties, there is still
the risk that governments will take
their obligations lightly. To date,
the Regional MOU and the APEC
guidelines have only been endorsed
by ministers of health. To increase
national engagement, such agree-
ments should also be endorsed by
national HIV multi-sectoral bodies
and ministries with convening pow-
ers, such as the Ministry of Economic
Planning or equivalent.

— David Patterson, Tia Phalla,
Thuan Nguyen and Sarun Im
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