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Criminalization confusion and concerns:  
the decade since the Cuerrier decision 

In 1998, the Supreme Court of Canada ruled that a person living with HIV could be found guilty of aggravated 
assault if he or she did not disclose his or her HIV-positive status and exposed another person to a “signifi-
cant risk” of HIV transmission.1  The notorious case — R. v. Cuerrier — involved an HIV-positive man and two 
women with whom he had intimate relationships involving unprotected intercourse.  At the time the ruling, 
which imposed full legal responsibility for HIV prevention on people living with HIV/AIDS (PHAs), raised 
many questions.  Ten years later, many of those questions remain 
unanswered.  In addition, a host of new issues have been added to 
the debate. Inside
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Introduction

Since Cuerrier, there has been a marked upswing in the frequency of 
prosecutions.  More than 70 people in Canada have been criminally 
charged for not disclosing their HIV-positive status.  

The uproar over the criminalization of HIV exposure reached a 
new pitch in 2008 when the trial of Johnson Aziga began in Ontario.  
Aziga is the first person to be tried for murder for not disclosing his 
HIV-positive status, after two women he allegedly infected through 
unprotected sex subsequently died.  

Within Canada, some police forces are becoming aggressive in 
their pursuit of so-called “HIV criminals,” and several lawsuits have 
been filed against police and various government authorities for failing 
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to warn women that they might be 
exposed.  At the same time, ever more 
advocates, in Canada and interna-
tionally, are becoming more vocal in 
expressing their apprehensions about 
criminalization trends.

So where are we now in terms of 
the law around the duty to disclose 
HIV-positive status?  What new 
trends and practices are emerging in 
the enforcement of the duty to dis-
close?  What progress has been made 
in terms of understanding the social 
impacts of the criminalization of HIV 
exposure?  What opportunities exist 
to lever positive change in the com-
ing months and years?  

Escalating charges
Of the more than 70 people who have 
been charged for not disclosing their 
HIV-positive status in the last decade, 
a remarkably high number (32) were 
charged in the last three years (from 
the beginning of 2006 through to the 
time of this writing, February 2009).2  
Of these 32 people, 20 were charged 
in Ontario alone.  

In addition, an increasing number 
of defendants are facing charges of 
aggravated sexual assault (which 
carries a maximum penalty of life 
imprisonment), as opposed to the 
lesser charges of aggravated assault 
or criminal negligence causing bodily 
harm.  Furthermore, several high-
profile cases involving multiple com-
plainants and violent or exploitative 
circumstances have gone to trial in 
the last couple of years.

For example, Carl Leone pled 
guilty to 15 counts of aggravated sex-
ual assault in April 2007.  Five of the 
female complainants contracted HIV.3  
Newspapers reported that some of 
the complainants were given alcohol 
or pills before blacking out, and only 
discovered later that Leone had had 
unprotected sex with them.4  

Clato Mabior was convicted in 
July 2008 of six counts of aggravated 
sexual assault, as well as one count 
each of invitation to sexual touch-
ing and sexual interference.5  One of 
the complainants was only 12 years 
old at the time of her contact with 
Mabior; police said he was luring 
runaway girls to his home with the 
promise of intoxicants and a place to 
stay.6  

Finally, Johnson Aziga is facing 
11 counts of aggravated assault and 
two counts of first-degree murder 
for allegedly not disclosing his HIV-
positive status to sexual partners.7  As 
of the time of this writing, the case 
remains before the trial-level courts.  
For Aziga to be convicted of murder 
in these circumstances, the Crown 
must overcome considerable hurdles 
with respect to evidence and legal 
argument on intent and causation.  
But whether or not the Crown is 
successful, this case marks a further 
escalation in the legal stakes for non-
disclosure of HIV-positive status.      

Media frenzy
The media has taken to covering 
these cases with great vigour, quoting 

extensively from complainants about 
how they would never have become 
sexually involved with the accused 
had they been aware of his or her 
status and how they have suffered 
as a result of their exposure to HIV.  
In fact, the majority of the coverage 
about HIV/AIDS and people living 
with HIV that an average Canadian 
reads in the local newspaper or hears 
on the radio is about persons facing 
criminal charges for non-disclosure.    

The reporting on charges against 
one particular woman living with 
HIV was especially striking, involv-
ing such headlines as: “HIV woman 
strikes again,”8 “Woman admits 
AIDS assault; petite redhead pleads 
guilty to trying to sexually infect 
CFB Borden with HIV,”9 and “She 
tried to pass HIV: woman guilty of 
attempting to infect CFB Borden sol-
dier.”10  Not only is this type of cov-
erage sensational, suggesting devious 
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criminality, it also misrepresents the 
legal charges.  In this particular case, 
the accused was charged for alleg-
edly not disclosing her HIV status to 
sexual partners; intent to infect others 
was never alleged.     

“Have you been in  
contact with this person?”
Police across Canada have the 
authority to release information to the 
media and the public about persons 
charged with of convicted of a crime, 
including their name, description, 
date of birth, address, the alleged 
offence(s), and other information 
related to the charges.11  The use 
of this power has resulted in pho-
tographs of persons accused of not 
disclosing their HIV-positive status 
appearing in the media, along with 
their HIV status and warnings that 
sexual partners should seek medical 
advice and/or contact the police.12  

The police issue these advisories 
to keep the public informed about 
law enforcement and judicial or cor-
rectional processes, to locate victims 
and witnesses to alleged crimes, and 
to protect the public.  However, dis-
closing personal information about 
a person who is under investigation 
challenges the presumption of inno-
cence.13  It could also result in nega-
tive consequences for the accused 
person in terms of the person’s job 
and personal or family relationships.  

The publication of these advisories 
by police has arguably contributed to 
the stigma and discrimination expe-
rienced by people living with HIV.  
They fuel the media frenzy around 
these cases and contribute to a percep-
tion that people living with HIV pose 
a threat to the community at large and 
act in a deviant, criminal manner.

Concerned about the possible neg-
ative consequences for PHAs of the 

public disclosure of individuals’ HIV 
status in media advisories, the British 
Columbia Person with AIDS Society 
(BCPWA) made formal complaints to 
the Vancouver Police Service Board 
and the Office of the Information and 
Privacy Commissioner for British 
Columbia, in June 2006 and June 
2007 respectively.14   

The complaints concerned a 
Vancouver Police Department media 
advisory of 30 March 2006.  The 
media release included the accused’s 
photograph, age and HIV-positive 
status, and stated that “[i]t is alleged 
that he had unprotected sex with two 
Vancouver men denying that he was 
HIV positive.”15

In response, the Vancouver Police 
Board indicated that it did not find 
any fault in its policies on releasing 
information or in the specific case 
that was the subject of the complaint.  
The Board said that “[n]o less pri-
vacy intrusive investigative technique 
could have been employed to the 
same effect to identify further vic-
tims.”16  

Furthermore, the Board stated that 
“it was essential that the accused’s 
HIV positive status, and his denial 
thereof, be disclosed.  If the disclo-
sure had not been made, others who 
had consensual unprotected sex with 
the accused would not have been able 
to identify themselves as victims.”17

A duty to warn?
Within the past few years, several 
multi-million dollar law suits have 
been launched, each alleging that the 
PHA accused in a criminal case and 
various government agencies failed to 
warn the complainant that he or she 
was at risk of HIV infection.  These 
lawsuits have emerged in the context 
of HIV and AIDS being reportable 
illnesses in every Canadian province 

and territory, meaning that public 
health authorities may be aware of a 
person’s HIV-positive status before 
his or her sexual partners.       

One such lawsuit was filed by the 
ex-husband of a woman who was 
found guilty of aggravated assault in 
January 2007 for not disclosing her 
HIV-positive status to him.18  The 
claims in this lawsuit are far-reach-
ing.  From his ex-wife, the plaintiff 
is claiming $11 million in damages, 
alleging intentional failure to disclose 
her HIV-positive status, intentional 
negligence in transmitting HIV, fraud 
in securing his sponsorship for immi-
gration to Canada, and intentional 
infliction of emotional distress.19  

The suit also seeks $9 mil-
lion in damages from the woman’s 
employer (the strip club where she 
worked).  Finally, the suit claims 
$13 million from the Government of 
Canada (including Citizenship and 
Immigration Canada) and a declara-
tion that the sponsorship agreement is 
void.  Also named in the suit are the 
Government of Ontario and the City 
of Toronto Public Health Department.  

The allegations against the 
Governments of Canada and Ontario 
include negligently or intentionally 
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failing to warn the plaintiff of his 
wife’s HIV-positive status; allow-
ing him to enter into an immigration 
sponsorship contract without full 
disclosure; failing to perform their 
duties and engaging in a subsequent 
conspiracy to cover up their knowl-
edge of her HIV-positive status and 
their negligence; failing to administer 
proper medical examinations; and 
complicity with the fraud perpetrated 
by his ex-wife.20 

Two lawsuits have also been 
launched against Carl Leone.  The 
first was filed by a woman who 
claims to have met Leone through an 
internet chat room when she was six-
teen.  She was allegedly infected with 
both herpes and HIV during their 
two-year relationship.21  

In addition to suing Carl Leone, 
the woman is suing four members 
of his family and the Windsor Police 
Services Board for $10 million dol-
lars.  The suit alleges that each of the 
defendants knew, or ought to have 
known, that harm to her was the rea-
sonably foreseeable consequence of 
their failure to warn her of Leone’s 
HIV-positive status or to take mea-
sures to ensure her safety.22  

A second suit by two of the other 
complainants in the criminal case 
was filed in January 2009.  They each 
seek $10 million in damages from 
the Windsor Police Services Board, 
the Windsor Essex County Health 
Unit and Leone.23  They allege that 
the police did not carry out a reason-
able investigation when allegations 
were first made against Leone.  They 
further allege that the health unit did 
not take steps to protect them and 
other members of the public, and 
that it failed to report Leone to the 
police although it knew or should 
have known that he was engaged in a 
criminal offence.24      

Finally, a similar suit was filed in 
the Aziga case in August 2008.  The 
plaintiff alleges that public health 
staff and police knew she was hav-
ing sex with Johnson Aziga, whom 
they knew to be HIV-positive, but 
did not warn her.  Her suit alleges 
that officials withheld the information 
in order to arrest him and therefore 
“used her for bait.”25   

These lawsuits raise important 
questions about whether public 
officials — including police, public 
health staff, and immigration officials 
— have a legal obligation to “warn” 
sexual partners who may be at risk 
of HIV infection and to report poten-
tially criminal contact to the police.  

Provincial and territorial public 
health laws give public health offi-
cials the authority to conduct partner 
notification, which involves con-
tacting the sexual or injection-drug 
partners of a person infected with 
a sexually-transmitted infection to 
advise them that they may have been 
exposed and should seek testing.  

Generally, the healthcare worker 
doing the notification does not reveal 
the name or other identifying infor-
mation of the “index case.”26  Is 
this the full extent of notification 
requirements under Canadian law 
or, as these lawsuits assert, is there a 
broader “duty to warn”? 

As discussed above, police have 
claimed legal authority to issue advi-
sories to the public in relation to cases 
under investigation.  Hospitals, psy-
chiatrists, social workers and police 
have all been found by courts to have 
a duty in some circumstances to warn 
someone they can identify as being at 
risk of harm, but none of the relevant 
cases in Canada were HIV-related.   

Moreover, it is unclear whether 
counsellors have a legal obligation 
to disclose confidential information 

about a client in order to prevent 
harm to another person.  Counsellors 
do, however, have the discretion to 
do so where: (a) there is a clear risk 
of harm to an identifiable person or 
group of persons; (b) there is a sig-
nificant risk of serious bodily harm 
or death; and (c) the danger is immi-
nent.27  

When, if at all, does this discre-
tion becomes a legal obligation?  
And who carries such an obligation?  
What protections are (or should be) 
in place to ensure that such warnings 
are not inappropriately used and to 
ensure that privacy rights, and the 
potential harms that could result to 
the person living with HIV whose 
privacy is violated, are properly 
weighed in the decision-making?  
How the courts answer these question 
could have considerable impacts on 
public health and policing practice 
throughout Canada.

Continuing legal  
uncertainties
In Cuerrier, the Supreme Court of 
Canada addressed the question of 
when non-disclosure of HIV-positive 
status to a sexual partner may amount 
to a “fraud” that vitiates that partner’s 
consent, thereby rendering the sexual 
intercourse a sexual assault.28  

Specifically, Justice Cory, writing 
for the majority, stated that there are 
two elements the Crown must prove 
in order to establish such a fraud.  
First, there must be a “dishonest 
representation” consisting of either 
deliberate deceit about HIV status or 
non-disclosure of that status.  Second, 
the Crown must prove that the dis-
honesty resulted in some “depriva-
tion” to the complainant:

The second requirement of fraud is 
that the dishonesty result in a depri-
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vation, which may consist of actual 
harm or simply a risk of harm.  Yet 
it cannot be any trivial harm or risk 
of harm that will satisfy this require-
ment in sexual assault cases where the 
activity would have been consensual if 
the consent had not been obtained by 
fraud.…  In my view the Crown will 
have to establish that the dishonest 
act (either falsehoods or failure to dis-
close) had the effect of exposing the 
person consenting to a significant risk 
of serious bodily harm.  The risk of 
contracting AIDS as a result of engag-
ing in unprotected intercourse would 
clearly meet that test.29

The majority judgment was clearly 
not imposing a blanket obligation on 
persons living with HIV to disclose 
their status in every sexual encounter.  
What was not clear is where the line 
would be drawn between activities 
requiring disclosure and those not 
requiring disclosure.  For example, 
Justice Cory contemplated that dis-
closure might not be required with 
respect to intercourse for which a 
condom was used, but did not make 
an explicit ruling on the issue.30  

To date, the exact contours of the 
criminal law in Canada regarding 
non-disclosure of HIV-positive status 
remain uncertain, particularly with 

regard to lower-risk practices (e.g., 
protected sex, oral sex) and undetect-
able viral load.  In a handful of cases, 
trial courts have suggested that non-
disclosure of HIV-positive status to a 
sexual partner would not vitiate con-
sent because the risk of a particular 
activity does not rise to the level of 
being legally “significant.”  

In R. v. Nduwayo, the judge 
instructed the jury that the accused 
had a legal duty to disclose his HIV-
positive status to his sexual partner if 
he had unprotected sexual intercourse, 
but that there was no legal duty to 
disclose if he used condoms at all 
times.31  Similarly, in R. v. Smith, the 
judge stated his understanding that 
to find the accused guilty he had to 
satisfy himself beyond a reasonable 
doubt that the sex was unprotected.32  
And in R. v. Edwards, the judge noted 
that the Crown acknowledged that 
performing unprotected oral sex on an 
HIV-positive man would not trigger a 
legal duty to disclose.33

However, in a more recent 
Manitoba decision, the trial judge 
stated the law rather differently.  The 
decision criminalized non-disclosure 
even when condoms were used.34  
This case was also the first to directly 
examine the issue of low viral load 
and its relevance in terms of “signifi-
cant risk.”  

The judge ruled that both an 
undetectable viral load and the use 
of a condom would reduce the risk 
of transmission below the level that 
would be considered a “significant 
risk.”  Neither condom use nor low 
viral load on its own would suffice 
to remove the obligation to disclose 
one’s HIV-positive status, in this 
judge’s interpretation.35  (As of this 
writing, a notice of appeal had been 
filed in the case, but no further steps 
had been taken.)            

In the intervening period since the 
Supreme Court established the “sig-
nificant risk” threshold for liability, 
considerable medical and scientific 
advances have been made in the 
understanding of HIV transmission 
and treatment.  These cases epitomize 
the challenge courts face in keep-
ing pace with medical and scientific 
advances and applying them to the 
diverse circumstances of individuals’ 
real-life sexual encounters.     

Protecting women
Almost two-thirds of the charges laid 
in relation to HIV non-disclosure in 
the last three years involved male 
defendants and female complainants, 
with multiple female complainants 
in several cases.  It is not surprising, 
therefore, that some proponents see 
criminal charges as appropriate pun-
ishment for dishonest men who are 
selfishly putting women’s health and 
lives at risk.  But do criminal charges 
for non-disclosure protect women 
from harm?  

Criminally charging a man after 
the fact for not disclosing his HIV-
positive status to a prospective 
female sexual partner may punish 
the person for not being forthright, 
but it does not protect against expo-
sure.  She has already been exposed.  
Therefore, the only potentially pro-
tective function that criminal charges 
could play would be as a deterrent 
— namely, if someone aware of his 
or her HIV-positive status who oth-
erwise would not reveal that status 
were compelled to do so because of 
the risk of criminal prosecution for 
not disclosing.  

Yet there is little evidence to sug-
gest much, if any, deterrent effect 
of this sort.  In general, the deter-
rence value of criminal prosecutions 
is minimal with respect to sexual 
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practices — and particularly if alco-
hol, drugs or domestic violence are 
involved.  The one study to date that 
has attempted to measure the deter-
rent effect of the criminal law on HIV 
non-disclosure to sexual partners (not 
a Canadian study) has found little 
impact.  The authors concluded that 
they had 

failed to refute the null hypothesis 
that criminal law has no influence on 
sexual risk behavior.  Criminal law is 
not a clearly useful intervention for 
promoting disclosure by HIV-positive 
people to their sex partners.  Given 
concerns about possible negative 
effects of criminal law, such as stig-
matization or reluctance to cooperate 
with health authorities, our findings 
suggest caution in deploying criminal 
law as a behavior change intervention 
for seropositives.36

If the objective is to protect women 
against HIV infection, criminal 
charges for HIV non-disclosure are 
a poor substitute for empowering 
women to take control of their own 
sexuality, ending violence against 
women and addressing the root 
causes of gender discrimination and 
subordination.  

Criminal charges distract from 
the larger task of ensuring compre-
hensive sexual health information 
and services for everyone.  As long 
as women are dependant on their 
partners (or on public health or the 
police) to disclose potential harms to 
them, women will never be equal or 
empowered in their relationships.  

To be clear, men who assault or 
exploit women should be prosecuted 
with the full force of the law (nota-
bly, the conviction rate for sexual 
assault is extremely low in Canada).  
But sexual assault is already a crimi-
nal act.  The offender’s knowledge 

that he had HIV at the time of the 
attack may be an aggravating factor, 
but it is not the essence of the crime.  

Furthermore, an increasing number 
of women in Canada are living with 
HIV.  What are the consequences of 
criminally prosecuting non-disclosure 
for these women, including women 
in abusive relationships or who are 
economically dependent on a partner?  

A recent case in Montreal is 
revealing in this regard.  In February 
2008, a woman was found guilty of 
aggravated sexual assault for not dis-
closing her HIV-positive status to her 
boyfriend when they began dating.37  
A few months into their five-year 
relationship she disclosed to him.  
They broke up, and the man was 
charged with assault following com-
plaints of domestic violence against 
the woman and her son; in retaliation, 
he alleged that she had failed to dis-
close her HIV-positive status before 
they had had unprotected sex. 

The woman testified that they had 
used condoms from the beginning 
of their relationship, but the court 
concluded that the couple had unpro-
tected sex at least once prior to her 
disclosure.38  In a bitter irony, he was 
given an absolute discharge with no 
criminal record despite being found 
guilty of assaulting her and her son.  

In circumstances such as these, are 
women protected through the crimi-
nalization of non-disclosure and HIV 
exposure?  And as ever more women 
are infected, in particular aboriginal 
women and women who inject drugs 
or whose partners use drugs, will 
women be protected and empowered 
through criminalization, or will more 
women find themselves behind bars?            

The way forward — 
where to next?
Although there has been a trend in 
Canada over the past ten years to 
ever more expansive and frequent use 
of the criminal law in cases of HIV 
exposure, we have reached a moment 
where perhaps some significant 
changes can be achieved if advocates 
take strategic advantage of emerg-
ing opportunities.  Several specific 
interventions may be particularly 
pertinent:

• Increase public information and 
debate on the criminalization of 
HIV exposure and its impacts.  

• Develop a legal defence strategy, 
including materials for defence 
lawyers and expert witnesses.

• Work with Attorneys-General’s 
offices to develop prosecutorial 
guidelines to limit the ongoing 
attempts by prosecutors to expand 
the scope of the criminal law.39

• Build a base of evidence on the 
impacts of criminalization of HIV 
exposure, including published 
research studies.

  
Canada currently has the unset-
tling (dis)honour of being a world 
leader in criminalizing HIV exposure.  
Perhaps in the next post-Cuerrier 
decade, we will be able to advance a 
more rights-based, evidence-informed 
approach to sexuality and HIV pre-
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vention, such that criminal charges 
for otherwise consensual sex are no 
longer seen as warranted.

– Alison Symington

Alison Symington (asymington@aidslaw.ca) 
is a senior policy analyst with the Canadian 
HIV/AIDS Legal Network.
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