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INTRODUCTION AND OBJECTIVE OF THIS PAPER

The new strategic plan is an opportunity for the Global Fund to Fight HIV/AIDS, Tuberculosis and Malaria
(“Global Fund”) to embed international human rights principles more firmly into its vision, mission, goals, and
strategy. Harnessing the power of human rights will enable the Global Fund to protect and optimize its existing
investments and to extend health and development benefits to the millions more in need.

The Global Fund has on many occasions called for stronger
protections for human rights' and supported human rights
through its programmes, processes and advocacy'.
However, most of these efforts have depended on ad-hoc
advocacy and leadership by individuals within the Global
Fund Secretariat, Board or country coordinating
mechanisms (CCMs). The Global Fund has no overarching charter or policy document that articulates what role
human rights should play in its funding decisions, nor a strategy to ensure that human rights programming is
built into funding proposals.

The protection of human rights is central to an
effective response to HIV/AIDS, TB and malaria
and creates the conditions that will optimize
the Global Fund’s investments at the country
level.

This discussion paper highlights why human rights should represent a key part of the Global Fund’s next
strategic plan, outlines some current Global Fund initiatives that support human rights, and identifies
opportunities for strategically enhancing human rights and health outcomes. It suggests that a new strategic
plan that clearly addresses how human rights should be incorporated at multiple levels into Global Fund
programmes, processes and advocacy, including how the Fund should respond to alleged human rights
violations at the country level, would make a tremendous contribution to delivering HIV, tuberculosis (TB) and
malaria results as well as broader health and development goals.

WHAT IT MEANS TO INCLUDE HUMAN RIGHTS AS A KEY PART OF THE NEXT STRATEGIC PLAN

For the purposes of this paper, including human rights as a key part of the next strategic plan of the Global Fund
means having a strategic plan that optimizes the effectiveness of the Global Fund’s investments by
strengthening programmes, processes and advocacy that are based on international human rights principles.
Specifically this means three things:

1) Supporting increased investment in programmes that protect and fulfill human rights. This includes
programmes such as legal aid and empowerment, law reform and human rights training that
concretely address underlying vulnerabilities and non-medical dimensions of HIV/AIDS, TB and
malaria, thus making Global Fund-supported health programmes more effective;

2) Ensuring that CCMs and other processes actively support human rights-based approaches. This
includes ensuring appropriate expertise and transparency on CCMs to direct Global Fund resources
towards those who need them most, according to the epidemiological characteristics of the
recipient country and the needs of vulnerable and marginalised populations;

3) Engaging in advocacy in recipient countries where human rights violations threaten to undermine
the Global Fund’s investments and progress in other areas of health and development. This includes
constructively engaging with governments to ensure a favorable human-rights climate for Global
Fund investments, monitoring and assessing the risks that Global Fund-supported programs might
undermine human rights, and, where appropriate, speaking out against human rights violations that
could jeopardize the Global Fund’s programmes
or reputation.

Promoting and protecting human rights is
especially important in the current,
resource-constrained environment because
it will result in efficiency gains.




WHY HUMAN RIGHTS SHOULD OCCUPY A KEY PART OF THE NEW STRATEGIC PLAN

The protection of human rights is central to an effective response to HIV/AIDS, TB and malaria and creates the
conditions that will optimize the Global Fund’s investments at the country level. Further, the promotion and
protection of human rights in programming for the three diseases can have an impact on the achievement of
health and development goals beyond the three diseases".

Promoting and protecting human rights will result in efficiency gains and impact beyond the three diseases.
Promoting and protecting human rights is especially important in the current, resource-constrained
environment because it will result in efficiency gains by ensuring:

. That those who most need prevention, treatment, care and support services can access them.
Human rights programmes, processes and advocacy will increase countries’ ability to more
effectively reach those who are most affected by the three diseases—people who use drugs, men
who have sex with men and other sexual minorities, sex workers, migrants, prisoners,
women, young people and others—by helping to overcome barriers, such as stigma, discrimination,
criminalization and social marginalization, that keep them away from information and services";

° Improved service quality. For example, protecting confidentiality and ensuring counseling and
informed consent create optimal conditions for the uptake of services, especially for people seeking
HIV testing, women seeking PMTCT services’, and adolescents seeking sexual and reproductive
health and HIV services; and

. The empowerment of people to be able to protect their health. For example, protecting the human
rights of women living with and affected by HIV—to freedom from violence, to equal access to
property and inheritance, to equality in marriage and divorce, and to access to information and
education—can empower them to safely disclose their HIV status, adhere to a treatment regimen,
and discuss HIV with their children.

By supporting health responses that address the needs of marginalized and traditionally overlooked groups, the
Global Fund can bring public health and societal benefits to a wider population" and contribute to the creation
of environments more conducive to development progress”. Human rights investments also protect many of
the fragile gains that have been made so far in responding to the three diseases.

Greater attention to human rights is consistent with the principles of the grand strategy"". The Chair and Vice-
Chair of the Global Fund Board have proposed the grand strategy

framework to guide the development of the new Global Fund Human rights approaches not only
strategic plan. The principles and practices of human rights are | increase the effectiveness of programmes
consistent with the principles of this framework. For example: to combat the three diseases, but
simultaneously contribute to progress on
. A focus on human rights supports an “ecological other health and development issues
approach” to the three diseases, one that facilitates grounded in structural and social
shared agendas and engagement with other sectors inequities, such as gender equality and
and priorities including poverty reduction, gender maternal mortality and morbidity.
equality, good governance, and the rule of law™.
. Human rights-based approaches support strategies in which the objectives and the means of

achieving them are mutually-reinforcing — that is, they imply a set of proven tactics and programmes
that simultaneously advance public health and human dignity”.



. Human rights approaches not only increase the effectiveness of programmes to combat the three
diseases, but simultaneously contribute to progress on other health and development issues
grounded in structural and social inequities, such as gender equality and maternal mortality and
morbidity*.

. The meaningful participation of affected populations in all decisions that affect them, a key tenet of
human rights, is essential to the collaborative, community-driven approach to intervention design
and implementation recommended under the grand strategy approach and is already a core
element of the Global Fund’s model.

Greater focus on human rights will harmonise the Global Fund with the direction of key partners and enable it
to actively support a globally recognized priority. The 2010 International AIDS Conference in Vienna
demonstrated the depth, diversity and importance of support for human rights in the HIV response. In addition,
other key partners of the Global Fund are working to strengthen attention to human rights in their strategic
plans. For example:

e The Stop TB Partnership Board has formed a Stop TB Human Rights Taskforce, whose mandate includes
mainstreaming human rights into the Stop TB Strategy for 2006-2015".

e One of the three strategic directions in the draft Joint United Nations Programme on HIV/AIDS (UNAIDS)
Strategic Plan for 2011-2015 is the “advancement of human rights and gender equality for the HIV
response.”

e The draft WHO Global Health Sector Strategy for HIV/AIDS 2011-2015 includes a human rights focus as
one of is guiding principles™.

e Human rights are one of the core pillars of UNDP’s work on HIV, health and development.

e Human rights are the foundation of the International Labor Organization’s strategy on HIV and AIDS and

the World of Work (2010-2015)*.

PROGRAMMES, PROCESSES AND ADVOCACY
As noted above, a strategic plan that emphasizes human rights-based programmes, processes and advocacy will
maximize the effectiveness of the Global Fund’s investments. Each of these elements is discussed in turn.

(1 Supporting increased investments in programmes that protect and promote human rights

UNAIDS recommends that every national HIV response include a package of seven key human rights
programmes. These are: (a) programmes to reduce stigma and discrimination, (b) programmes to sensitize
police and judges; (c) legal services; (d) programmes to train health care workers in nondiscrimination,
confidentiality and informed consent; (e) programmes to monitor and improve the impact of the legal
environment on HIV; (f) “know your rights/laws” campaigns or legal literacy; and (g) programmes to counter
harmful gender norms and empower women and girlsxvi *.

The Global Fund has already taken some steps to increase investments in various types of key human rights
programming. The Gender Equality and Sexual Orientation and Gender Identities (SOGI) strategies are expected
to result in greater investment in addressing barriers to access to services for HIV, TB and malaria for women
and girls and sexual minorities, particularly through the creation of enabling legal and policy environments.
However, recent studies suggest that the Global Fund can and should do more to increase its investments in
human rights programming and ensure that the benefits of these programmes extend to other key populations.

Yitis important to note that this is not an exhaustive list of human rights programming in the context of HIV and does not preclude the
importance of other types of rights based programmes in the context of HIV — for example: HIV workplace programmes, programmes for
orphans and caregivers, programmes for the rehabilitation for rape survivors.



Further, the Global Fund has a responsibility to ensure that its funding is not used for programmes that violate
human rights and undermine effective responses to the three diseases.

Comprehensive human rights programming requires systematically addressing underlying vulnerabilities and
creating enabling social, legal and policy environments. In his report delivered at the twenty-first Global Fund
Board meeting in April 2010, the Executive Director of the Global Fund acknowledged that “a supportive social,
legal and policy environment is a prerequisite for a successful and sustainable response to HIV.”*" Such
environments are most effectively created at the country-level through the above package of mutually-
reinforcing programmes which address stigma and discrimination at

the level of laws, institutions and communities™". These programmes Governments have committed to
aim to empower marginalised individuals to claim their rights, including protecting and promoting human
the right to equal access to the health services they need to protect rights in responses to the three
themselves from disease, and other rights such as the right to non- diseases, but this has not yet
violence, equality, due process, information, education, and translated into adequate
participation. Realisation of these rights mitigates the vulnerabilities programming.

that result in poor health outcomes for individuals and communities.
As TB and malaria are also grounded in social and economic inequality, effective responses to these diseases
must also be rights-based™.  Accordingly, a similar set of mutually-reinforcing programmes to address the
human rights violations experienced by those most vulnerable to malaria and TB would also contribute
significantly to effective responses to these diseases.

Box 1: An example of human rights programming — Lesotho: Legal aid advances HIV outcomes for women

As is well documented in a number of countries, especially in Africa, women who survive a spouse or partner who died of
AIDS may face actions by the spouse’s family to appropriate the marital property or may face other barriers to inheritance
and property ownership. This is the focus of Global Fund-supported legal work by the Federation of Women Lawyers —
Lesotho (FIDA-Lesotho) in one of the most heavily AIDS-affected countries in the world. FIDA-Lesotho provides legal
assistance to women and children living with or affected by HIV, helps them to know their rights, and raises broader rights
awareness through mass media broadcasts and classroom education. In addition to property and marriage laws, FIDA-
Lesotho also seeks to raise broad awareness of laws related to sexual violence, including the requirement to report all
incidents of sexual violence among children.

The Global Fund should encourage countries to include comprehensive human rights programming in their
proposals in order to improve the effectiveness of their responses to the three diseases. Comprehensive
human rights programmes need to be in place and they must be appropriately targeted to address the needs
of key populations. Governments have committed to protecting and promoting human rights in responses to
the three diseases, but this has not yet translated into adequate programming . A study carried by the UNAIDS
Secretariat and the International HIV/AIDS Alliance (2008-2009) covering the national AIDS planning documents
of 56 countries found that, although about 90% of country activity plans included key human rights
programmes, fewer than 50% of countries actually costed or budgeted for such programmes™. The review also
found that countries rarely included a comprehensive package of programmes to increase access to justice for

people living with HIV or other key populations and reduce stigma and discrimination in their national strategies.

Another study, carried out by UNDP, UNAIDS Secretariat and the Global Fund (2010), found that only 2.4% of
HIV funds committed in Rounds 6 and 7 went to any of the seven recommended human rights programmes™"
The same study found that although all successful HIV proposals from Rounds 6 and 7 included at least one of
the seven human rights programmesxxiii, less than a quarter of the human rights programmes were explicitly
focused on men who have sex with men, transgender people, people who use drugs, and sex workers.




Additional analysis undertaken by the Global Fund shows a positive trend in human rights programming for key
populations covered by the SOGI Strategy: while only 13% of successful HIV proposals in Round 8 included at
least one human rights programme targeted to men who have sex with men, sex workers or transgender
people, 43% of successful proposals in Round 9 did*xV, Notwithstanding this positive trend, the study authors
concluded that of all the programmes targeted to these populations, very few addressed structural barriers to
services such as law and denial of access to justicexV.

The UNDP, UNAIDS Secretariat, and Global Fund study (2010) also analysed the type of human rights
programmes intended to benefit key populations. This study found that the majority of the human rights
programmes explicitly intended to benefit men who have sex with men, transgender people, sex workers,
people who use drugs, and prisoners were programmes to reduce stigma and discrimination in the community
and key sectors such as health and justice. Programmes to empower individuals to claim their rights — such as
law and policy reform, legal services and ‘know your rights’ campaigns — were significantly less likely to be
intended to benefit these populations. These findings suggest that the important prevention, treatment, care,
and support benefits of human rights programmes, especially for those most at risk, are not being maximized
under Global Fund grants.

In funding human rights programmes, the Global Fund should encourage countries to address the human
rights and legal, political and social barriers to access to services for all key populations who face
criminalization and social marginalization, especially populations that are typically underserved such as
people who use drugs, prisoners, and migrants. Research shows that prisoners and migrants were explicitly
targeted by only 14% and 5% respectively of the key human rights programmes included in successful Round 6
and 7 Global Fund HIV proposals®. Similarly, although the Global Fund has supported some TB programmes
that focus on increasing equity and access for prisoners and migrants™", more needs to be done®™". These
findings suggest that the Global Fund may need to consider additional steps to increase human rights
programmes that benefit these populations. Such steps might include an expansion of initiatives aimed at
empowering the more underserved key populations - whose marginalization often prevents them from
participating in the planning and implementation of responses to health issues - to engage in Global Fund
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processes .

The Global Fund should ensure that human rights programmes included in successful proposals are ultimately
funded, implemented and evaluated. The UNDP, UNAIDS and Global Fund study (2010) of key human rights
programmes in Rounds 6 and 7 of the Global Fund HIV portfolio™ found that a full third of the human rights
programmes included in successful proposals were not ultimately included in the grant agreement™. Hence,
unless alternate funding sources were subsequently identified, one third of the key human rights programmes
identified by CCMs as necessary for an effective HIV response were not implemented. The observed attrition of
human rights programmes underscores the urgent need to strengthen capacity and technical assistance for
human rights, especially at the country level.

The Global Fund should monitor respect for human rights in its investments and take appropriate action to
address alleged violations. The Global Fund Board and Secretariat should be aware that some of its funding has
the potential to bring about unintended consequences and may inadvertently be used to finance programmes
that undermine the protection and promotion of the very rights recognized as critical to effective HIV
responses™. The new Global Fund strategic plan should ensure that the Global Fund monitors respect for
human rights in Global Fund-supported programmes and has standard procedures in place to respond to

violations™"'.



Box 2: An example of programming that may undermine human rights — compulsory drug detention

In 2009, the western Pacific regional office of the World Health Organization (WHO) published a human rights analysis of
involuntary institutional “treatment” of people who use drugs in a number of countries in the region (WHO-WPR 2009).
WHO raised concerns that the punitive approaches used in compulsory drug treatment centers may negate whatever health
benefits they offer, which in turn are limited because services are of poor quality, lacking in transparency and accountability,
and lacking in respect for the agency of patients. The Global Fund has approved grants that support a number of HIV-
related activities in compulsory drug treatment centers in several Asian countries, while recognizing that human rights
violations occur in these centers and calling for their closure. Executive Director Michel Kazatchkine has acknowledged that
funding services in such centers represents an “ethical dilemma”, as even the provision of life-saving HIV prevention and
treatment for detainees risks entrenching these institutions as part of national HIV responses. Several nongovernmental
organizations have recommended that the Fund adopt more rigorous processes to monitor and weigh these human rights
risks and be prepared to disengage from the centers where the human rights risks outweigh the benefits of providing HIV
services.

(1 Developing processes that actively support the implementation of human rights-based approaches

By taking steps to include affected communities on its board, CCMs and other bodies, the Global Fund is already
taking steps to apply the human rights principle of participation to its processes and governance. However, a
more strategic and systematic approach to human rights-based processes has the potential to increase the
impact and effectiveness of the Global Fund’s investments and stimulate changes in country-level policy and
practice. Policies and processes should be tailored towards ensuring that Global Fund resources are directed to
those epidemiologically most in need, an imperative only underscored by the current fiscal crisis.

The Global Fund needs to support capacity development within key structures to better address human
rights. Recent studies™" conclude that strategically strengthening attention to human rights in key processes,
such as the CCMs and the TRP, would contribute to two things: ensuring that resources are directed to those
who need them most according to epidemiological criteria; and increasing rights-based programming, especially
for criminalized and other key populations. Policies to meaningfully involve representatives of key populations
on CCMs and the Global Fund Board have represented significant steps towards institutionalising partnership
with stakeholders, an outcome that has benefits beyond the health objectives that are the focus of the Global
Fund-supported programmes™. For example, the Global Fund has facilitated dialogue between people who
use drugs and governments as a result of broad stakeholder involvement in CCMs and the Board™".

However, the participation of people who use illicit drugs, men who have sex with men, transgender persons,
and sex workers in CCMs and on the Board is still hampered by criminalization, marginalization and inadequate
protections for their human rights®". Similarly, the Technical Review Panel (TRP), which has a critical role in
assessing proposals, could benefit from further increased capacity to assess proposals from a human rights and
legal perspective. This would be best achieved by having the TRP include more members with meaningful
health-related human rights experience and expertise. Briefings for the TRP on human rights issues and the
recommended programmes to address them should be strengthened.




Box 3: An example of increasing capacity within CCMs — Jamaica: Improving CCM processes

A 2008 investigation by the International Treatment Preparedness Coalition (ITPC) of CCM processes highlighted Jamaica as
a case in which the few NGO members of the CCM complained that their participation was tokenistic, that they did not
receive information and documents for CCM meetings in time to prepare, and that they did not even always understand the
role of the CCM. The ITPC report also criticized the conflict of interest represented by the fact that the CCM chair was
director of the National AIDS Committee and was a close colleague of the head of the PR, who directed the National HIV/STI
Control Programme. With help from UNAIDS to broker discussions, NGOs managed to elect their own CCM members for the
first time, and the CCM was restructured to include dedicated seats for “key populations”. The new CCM includes a
respected AIDS and LGBT advocate as a member. A Global Fund report also cites Jamaica as an example of a CCM with an
improved conflict of interest policy by which all members will complete a form to disclose conflicts of interest and there will
be an oversight committee to monitor conflict of interest concerns.

The Global Fund should strengthen the Secretariat’s capacity on human rights. The human rights concerns
noted above are reminders that vigilance is required to ensure human rights are protected and promoted in the
work of the Global Fund. The Global Fund Secretariat has a critical role to play in overseeing the
implementation of policies and processes within the Global Fund, including portfolio analysis. Whilst external
observers can and do contribute to the analysis of the Global Fund’s performance, the Secretariat can and
should play a key role in implementing systems to monitor and strengthen the Global Fund’s role in protecting
and promoting human rights over the period of the next strategic plan and beyond. With the appropriate
capacity, the Secretariat would be able to support the development and implementation of appropriate policies
and processes within the Global Fund on human rights, and establish a monitoring system to keep track of
progress in incorporation of human rights programmes in proposals and grant agreements, as well as to monitor
the appearance of programme elements that raise human rights concerns.

The Global Fund should identify what role human rights considerations should play in its processes for making
funding decisions. In this regard, the Board should consider whether additional guidance is needed for
programmes in countries that have punitive laws that undermine effective responses to the three diseases;

where critical human rights issues undermining effective responses to
the three diseases are not being addressed through adequate
programmes; whether there are some safeguards that should be
established to ensure human rights are protected during programme
implementation; and what the appropriate response from the

The Global Fund’s Board has
demonstrated policy and advocacy
leadership in, for example, calling
for the end of HIV-related travel
restrictions.

Secretariat and/or Board should be if programmes are identified that do
violate human rights.

(m) Engaging in advocacy against human rights violations that undermine the Global Fund’s investments

The Global Fund’s Board has demonstrated policy and advocacy leadership in, for example, calling for the end of
HIV-related travel restrictions. Michel Kazatchkine and the Global Fund Secretariat have used the Global Fund’s
platform to advocate against violations of human rights that undermine the effectiveness of HIV, TB and malaria
programmes, including denial of the right of marginalized people to comprehensive health services and punitive
or discriminatory laws and law enforcement practices that interfere with health service delivery™".

The Global Fund can advocate for better protection and promotion of human rights — both within Global Fund
supported programmes and in the environment that impacts on the success of these programmes. As
stakeholders across all levels call for increased attention to addressing the human rights issues blocking progress
towards health and development objectives, the Global Fund’s voice can have a significant impact. Through its
advocacy, the Global Fund can make it clear to applicants that Global Fund resources are available to address all



those in need — especially those most in need — and to support key human rights programmes under the general
funding streams as well as specific windows, such as community systems strengthening. It can advocate for
rights-based approaches to all responses, and use the leverage of the ensuing health benefits to secure human
rights gains. For example, as the largest and only major funder of multidrug resistant (MDR)-TB services™", the
Global Fund has a key role to play in promoting TB treatment programmes that are consistent with the WHO-
recommended rights-based treatment approaches as the most effective course of action in TB and
drug-resistant TB treatment”. It can also advocate for governments and parliaments to improve human rights
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protections that will increase the effectiveness of Global Fund-supported programmes™.

Box 4: An example of advocacy — Speaking out for the human rights of people who use drugs

The Executive Director of the Global Fund, Michel Kazatchkine, has been a vocal and strategic advocate for comprehensive
health services for people who use drugs, a population that represents an estimated one-third of new HIV infections outside
sub-Saharan Africa. For example, before the 2009 session of the UN Commission on Narcotic Drugs (CND), which sets the
direction of global drug control policy, Dr. Kazatchkine wrote to the chairperson of the session to emphasize the “abundant
and compelling” evidence in favour of harm reduction measures and urged that the session “send a strong message to the
world with clear and specific language that calls for comprehensive harm reduction services”. The Global Fund Executive
Director went on to congratulate the 26 countries in the CND that had called for explicit inclusion of harm reduction in the
notion of services for drug users, noting that their statement gave “hope that we may eventually have a more nuanced
policy in the coming years.” The strength of these statements attests to the independence of the Global Fund on this issue
and its potential as a counterweight to criminal laws and drug policies that undermine HIV prevention, treatment and care
for people who use drugs.

CONCLUSION
The Global Fund is already demonstrating its commitment to human rights by investing in human rights

programming, developing rights-based processes and undertaking
advocacy for human rights. However, there is consensus that,
especially in times of resource constraints, much greater and more
visible and systematic attention needs to be devoted to human rights
in the response to HIV/AIDS, TB and malaria. This is reflected in the
strategic plans and priorities of the Global Fund’s partners. The
development of the next Global Fund strategic plan is an opportunity

Especially in times of resource
constraints, much greater and more
visible and systematic attention
needs to be devoted to human rights
in the response to HIV/AIDS, TB and
malaria.

to scale up and institutionalize the Global Fund’s support for human rights, thus protecting existing
investments and promoting effectiveness and efficiency gains in future investments. Further, rights-based
approaches to the three diseases will have, in many cases, significant impacts in other health areas and beyond.
Including human rights as a key part of the new strategic plan will enable the Global Fund to increase its impact
on HIV, TB and malaria, and on health, development and human rights more broadly.
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