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The Context

In Canada, people living with HIV can be criminally prosecuted and convicted for
not disclosing their status before engaging in an activity that represents a
“significant risk” of HIV transmission.

The duty to disclose should not apply when sex is protected by a condom or in
other circumstance where the risk is similarly reduced, because the risk of HIV
transmission is so low that it should not be considered legally “significant.”

Using the criminal law in circumstances where the risk of transmission is almost
zero or very low amounts to punishing people for being HIV-positive rather than
for exposing an uninformed partner to HIV infection. Such broad use of the
criminal law could amount to discrimination against people living with HIV.
Moreover, given that a condom is the most reliable tool for preventing sexual
transmission of HIV, prosecuting people who use condoms would be
counterproductive for HIV prevention.

Although a number of Canadian courts, including at the appellate level, have
acknowledged that non-disclosure when sex is protected is not a crime, some
people have been charged and convicted even when they used a condom or
engaged in an activity where the risks of transmission were similarly reduced (e.g.,
unprotected oral sex). As a result, people living with HIV cannot be certain about
when they have a duty to disclose.

More clarity in the law is urgently needed to guarantee a limited and fair use of the
criminal law in cases of HIV exposure and transmission. This should clearly
exclude from prosecution cases of sex protected by a condom, as well as other
circumstances where the risk of transmission is similarly reduced.

This document will inform you about:

1
2.
3.
4

when there is a legal duty to disclose HIV-positive status;

the current evidence about the risk of HIV transmission with and without condoms;
the current state of the law about condom use and HIV disclosure; and

why people who use condoms should not be prosecuted for not disclosing HIV-
positive status.
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When is there a duty to disclose HIV-positive status?

In 1998, the Supreme Court of Canada decided that, when there is a “significant risk of
serious bodily harm” (i.e., of HIV transmission), then not disclosing one’s (known) HIV-
positive status to a sexual partner can amount to “fraud” and therefore invalidates a
partner’s consent to sex.! Because having sex with someone who has not given legally
valid consent is a (sexual) assault in law, the Court ruled that a person living with HIV
who does not disclose his or her status in circumstances where there is a significant risk of
transmitting HIV can be convicted on assault charges even when no transmission occurs.

It was clear from the decision that the Court was not imposing a general duty on people
living with HIV to disclose their status in every sexual encounter. However, the Court did
not clearly define which activities pose a “significant risk” of transmission. Given the
critical role of condom use in HIV prevention, whether using a condom removes the duty
to disclose is of considerable concern to people living with HIV, service providers and
legal advocates alike.

Justice Cory, writing for the majority of the Supreme Court (4 judges of the 7 who heard
this case), contemplated that disclosing HIV-positive status might not be required when
sexual intercourse is protected by a condom. But the majority’s judgment did not make an
explicit ruling on this issue because the specific circumstances of the case involved an
HIV-positive man having multiple instances of unprotected vaginal sex with two HIV-
negative women:

To have intercourse with a person who is HIV-positive will always present
risks. Absolutely safe sex may be impossible. Yet the careful use of condoms
might be found to so reduce the risk of harm that it could no longer be
considered significant so that there might not be either deprivation or risk
of deprivation [i.e., harm or risk of harm]. To repeat, in circumstances such
as those presented in this case, there must be a significant risk of serious bodily
harm before the section [of the Criminal Code on assault] can be satisfied. In
the absence of those criteria, the duty to disclose will not arise.

It is important to note that, in a separate minority opinion, two other judges of the Supreme
Court explicitly stated that, while having unprotected sex without disclosing (known) HIV-
positive status could appropriately be considered the crime of assault, sex with a condom
should not.> As a result, a total of 6 out of the 7 judges of the Supreme Court who heard
the case either suggested or explicitly affirmed that using a condom would remove the duty
to disclose.

The consistent use of condoms results in 80 percent reduction in HIV risk of transmission.”
In other words, condoms prevent 80 percent of the instances of transmission that would
have occurred if a condom had not been used.’
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Risk of HIV transmission with and without condoms
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Main source: D. McLay, E. Mykhalovskiy, and G. Betteridge, “Scientific research on the risk of the sexual transmission of HIV infection and on HIV as a
chronic manageable infection,” in HIV Non-Disclosure and the Criminal Law: Establishing Policy Options for Ontario, August 2010, funded by the Ontario HIV
Treatment Network
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HIV disclosure and condom use: current state of the law

In the years since the Supreme Court of Canada’s key 1998 decision, about 130 people
have been criminally charged in Canada for allegedly not disclosing their HIV-positive
status to sexual partners. In the vast majority of these cases, the allegations relate to
instances of unprotected anal or vaginal sex.

Only a few trial courts have addressed the issue of whether the “significant risk™ threshold
set out by the Supreme Court of Canada is met in the case where a condom is used. Most
of those that have addressed this issue have ruled in favour of not criminalizing people
who use condoms. But, a few people have recently been charged and convicted even in
cases where a condom was used, creating uncertainty in the law.

Recent developments at the level of some appellate courts have acknowledged that
condom use can sufficiently reduce the risk of transmission so that there is no legal duty to
disclose. However, given conflicting approaches at the trial level and that only a few
provinces’ appellate courts have addressed this issue, it is still urgent that the law be
clarified, and consistent, across the country.

Trial-level decisions generally favour not criminalizing people who use a
condom

A number of lower courts have expressly or implicitly accepted that the Crown must
establish unprotected anal or vaginal sex in order to reach the threshold of a “significant
risk” that triggers a legal duty to disclose (known) HIV-positive status.

For example, in British Columbia, a judge instructed the jury that the accused had a legal
duty to disclose his HIV-positive status to his sexual partner in the event of unprotected
sexual intercourse, but that there was no legal duty to disclose his HIV-positive status if he
used condoms at all times."” After the Court of Appeal reordered a trial,'® another B.C.
judge acquitted the accused in circumstances where there was only one act of sexual
intercourse and there was a doubt as to whether a condom was used or not. According to
the judge, “the defendant [was] entitled to the benefit of that doubt.”"” Similarly, a
Saskatchewan judge stated his understanding of the law as requiring that he satisfy himself
beyond a reasonable doubt that the sex was unprotected in order to convict the accused of
assault for not disclosing his HIV-positive status.'® In an Ontario case, the judge identified
unprotected sexual intercourse as an element of the offence that must be proven by the
Crown."” These cases all indicate that the “significant risk” threshold is not met when a
condom is used for penetrative vaginal or anal sex.

However, some people living with HIV have been convicted even though they had used a
condom or there was a doubt as to whether a condom had been used or not. In 2008, in a
judgment later overturned on appeal, a trial judge in Manitoba ruled that a “significant
risk” of transmission existed even when a condom was used, unless the accused also had
an undetectable viral load.”® Recently in Ontario, a man was convicted, even though he
had worn a condom, without any analysis of the risk of HIV transmission.”’ Another man

HIV non-disclosure and Canadian criminal law: condom use 4
October 2011



was convicted of sexual assault even though the Crown had not proved beyond a
reasonable doubt that the sex was unprotected.”> According to the judge, simply the “lack
of disclosure that he was HIV-positive vitiated any consent that was obtained on this
occasion.””

Even if most decisions appear to be in favour of not criminalizing people living with HIV
who use condoms, the divergent decisions have created confusion and have made it
impossible for people living with HIV to know with any certainty what the law expects
from them. Moreover, requiring HIV disclosure even when condoms are used seems to be
based on the wrong assumption that sex can never be consensual unless there has been
disclosure of HIV-positive status. This is not the legal test set out by the Supreme Court of
Canada in its key decision, which requires a “significant” risk of HIV transmission.

Appellate level decisions: encouraging developments but no clear
benchmark

While various trial courts have taken sometimes divergent approaches to the legal
significance of condom use, a more consistent approach appears to be emerging in recent
years from the handful of appellate courts that have addressed this issue.

In an October 2010 decision, the Manitoba Court of Appeal did a thorough evaluation of
the scientific and medical evidence before it and concluded that the risk of HIV
transmission was sufficiently reduced when the accused man carefully and consistently
used a condom or had an undetectable viral load.** It therefore overturned his convictions
on those counts where either of these factors was the case (while upholding his conviction
on other counts).

The Court of Appeal recognized that the use of a condom does not need to be perfect but
does need to be “proper” to sufficiently reduce the risk of HIV transmission below the
threshold of a “significant risk.” The Court provided a list of factors which can guide the
assessment of the use of a condom. Such factors include the influence of drugs or
alcohol.”” Note that, under the Court’s approach, if a condom breaks, the HIV-positive
partner will have a duty to disclose his/her status even if the sexual intercourse is
interrupted.”®

This decision is a positive development because it looks at current science to apply the
Cuerrier test today. However, uncertainty in the law will remain as the Court did not
make a general statement that condom use would automatically preclude criminal liability.
Instead, the Court said that whether or not the accused had a duty to disclose his or her
HIV-positive status would depend on the facts and the medical evidence available in each
case. For instance, it remains open to the Crown to prove that additional factors increased
the risk of transmission in a particular case (e.g., a condom was not carefully used, condom
use was inconsistent) or the Crown might otherwise put forward medical evidence showing
that there was a “significant risk” of transmission.”” This approach is consistent with other
decisions of the Court of Appeal of British Columbia and the Court of Appeal of Quebec,
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which refused to set a clear benchmark regarding the impact of condom use on the duty to
disclose, thus implying that conviction could be possible even where a condom was used.”®

Despite some remaining uncertainties regarding the impact of condom use on the duty to
disclose, the decision of the Court of Appeal of Manitoba sets an important precedent:
careful and consistent use of condom can preclude criminal liability.

The Crown has applied for leave to appeal to the Supreme Court of Canada. This can be
an opportunity for the highest court in Canada to clarify the law by clearly excluding
protected sex (as well as other circumstances were the risks of transmission are similarly
reduced) from potential prosecution.

Condom use should preclude prosecution for HIV non-disclosure

It is unwarranted and unhelpful to prosecute people for non-disclosure when they have
reduced the risk of transmission by using condoms. It is also not consistent with the
Supreme Court’s ruling in the leading case (Cuerrier).

Proving the required elements of the offence: establishing a significant risk
of HIV transmission

The Supreme Court of Canada and other courts have clearly stated that the Crown must
prove beyond a reasonable doubt a “significant risk” of HIV transmission as a prerequisite
of criminal liability for non-disclosure. Some courts have accepted that the per-act risk of
HIV transmission associated with penetrative intercourse with a condom may or does fall
below this threshold.

Numerous peer-reviewed scientific studies have established average risk levels for HIV
transmission associated with different sexual activities which show that HIV is not easy to
transmit.”” Even activities considered risky compared to others carry a relatively low risk
of transmission .>* For instance, the per-act risk of HIV transmission in unprotected
penetrative vaginal intercourse from a male partner to a female partner is generally
considered to be about 1 in 1250 (0.08 percent).”!

As a result, most instances of unprotected vaginal or anal intercourse involving an HIV-
positive person and his/her partner do not result in transmission. The chance of
transmission may be further reduced when a person is following an effective regime of
antiretroviral (ARV) drugs.”® It is now commonly accepted that effective ARV treatment,
which reduces viral load (the amount of HIV, usually measured through blood tests), can
dramatically reduce the risks of sexual transmission of HIV. A 2009 systematic review
and meta-analysis found a reduction by 92 percent of transmission among male/female
couples where the (known) HIV-positive partner was on ARV medication.”®> A recent
clinical study involving 1763 couples (the vast majority of whom were heterosexual) in
Botswana, Brazil, India, Kenya, Malawi, South Africa, Thailand, the United States and
Zimbabwe found that an earlier initiation of ARVs led to a 96 percent reduction in HIV
transmission.>*
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With respect to condom use, peer-reviewed scientific studies demonstrate that using
condoms for penetrative sex reduces the risk of HIV transmission by approximately 80
percent per act — in other words, condoms prevent 80 percent of the instances of
transmission that would have occurred if a condom had not been used.””> Assuming that
the per-act risk of HIV transmission from an HIV-positive man to an HIV-negative woman
is about 1 in 1250 (0.08 percent), the risk will fall to about 1 in 6250 (0.016 percent) if a
condom is used (see the chart above).

Courts must consider the legal implications of this dramatic lowering of transmission risk:
is there still a legally significant risk of HIV transmission if condoms are used? Recall that
the majority judgement in Cuerrier makes clear that “it cannot be any trivial harm or risk
of harm that will satisfy this requirement [i.e., deprivation] where the activity would have
been consensual if the consent had not been obtained by fraud.”*

In a few instances outside Canada, courts have also addressed the degree of risk of HIV
transmission that could justify imposing criminal liability for non-disclosure. Of particular
relevance is a New Zealand trial judgment, citing the Supreme Court of Canada’s judgment
in Cuerrier among other authorities. In this case, the accused man was charged with the
offence of “criminal nuisance” under that country’s Crimes Act for receiving oral sex
without wearing a condom and engaging in vaginal intercourse with the use of a condom,
without disclosing his HIV-positive status to his sexual partner. The trial judge concluded
that there was a relatively low risk of transmission when a condom is used for vaginal
intercourse. The accused was acquitted on the grounds that he took reasonable precaution
and care and thus could not be guilty of criminal nuisance because he had not omitted to
discharge a legal duty.”’

Finally, concerned about the negative impact of the criminalization of HIV non-disclosure
on people living with HIV and public health, UNAIDS has urged governments to reject the
use of the criminal law when there is no significant risk of HIV transmission, and more
specifically when a condom is used.*®

HIV prevention: promoting, rather than undermining, condom use

Every HIV infection is regrettable and every effort should be made to prevent as many new
infections as possible and contain the spread of the epidemic. For this, promoting
widespread condom use is essential. Since early in the epidemic, condom use has
consistently been a central feature of HIV prevention initiatives. Condom effectiveness for
STI prevention has been demonstrated in both laboratory and epidemiologic studies.
Therefore, people living with HIV are consistently counselled by their health-care
providers, public health nurses and AIDS-service organization counsellors to use condoms
in order to protect their sexual partners, and themselves, from exposure to HIV and other
sexually transmitted infections.

To prosecute for non-disclosure someone who has used condoms is to punish that person
despite their having taken the very precautions that are recommended to prevent onward
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HIV transmission. By criminalizing non-disclosure even when condoms have been used,
the criminal law would be out of line with HIV prevention efforts and public health
messaging. This use of the criminal law is illogical in the face of the HIV epidemic, where
every incentive should be directed towards encouraging condom use.

While disclosing HIV-positive status to a sexual partner may be ethically desirable, from
an HIV-prevention perspective, disclosure is less of a priority than safer sex practices.
While some may assume that disclosure leads to safer sex practices or to abstinence from
sex, this is not necessarily the case. Research among gay and bisexual men, for example,
has demonstrated that disclosure is not necessarily associated with higher rates of protected
sex, and the consistent practice of safer sex can proceed without discussion.” So while the
criminal law has focused on disclosure as the primary requirement with the assumption
that this will lead (indirectly) to HIV prevention, HIV prevention policy based on evidence
would instead prioritize practising safer sex which actually directly prevents transmission.

It is also worth noting that one quarter of people living with HIV in Canada are not aware
of their status and therefore are not in a position to disclose to their sexual partners.*’ At
the same time, recent research shows that the period of early infection accounts for
approximately half of the cases of onward transmission.*' Notably, people are less likely
to be aware of their HIV-positive status during this initial phase of infection. Therefore, if
the goal is HIV prevention, relying on a partner’s disclosure to inform decisions regarding
sexual practices is ill-advised. The criminal law should provide incentives that are
consistent with the best available evidence regarding HIV prevention, not dole out
punishment for non-disclosure to persons who have in fact taken the step of getting tested
for HIV and taken appropriate measures to prevent onward transmission.

Misinformation fuels stigma

Charging a person with a serious criminal offence — such as aggravated assault or
aggravated sexual assault — implies that they have engaged in behaviour which is truly
dangerous and/or harmful. Contrary to the evidence that condoms are highly effective at
preventing the transmission of HIV and other sexually transmitted infections, prosecuting
someone living with HIV who has engaged in protected intercourse incorrectly suggests
that for that person to have a sexual life, even with a condom, is socially unacceptable,
egregious and harmful behaviour.

Part of what fuels stigma is an exaggerated sense of HIV risk and hence the perceived
threat posed by HIV-positive people. Criminal prosecutions that convey misinformation to
the public, by targeting activities that do not carry a significant risk of transmission
(including safer sex) feed that exaggerated sense of risk. This in turn contributes to further
discrimination against people living with HIV in addition to the disproportionate, and
disproportionately harsh, application of criminal sanctions. Such treatment infringes the
right to non-discrimination protected under the Canadian Charter of Rights and Freedoms.
It also has adverse effects on the effective diagnosis and treatment of the disease amongst
people living with HIV and on the further spread of HIV amongst the population, including
impeding disclosure of HIV status and adoption of protective measures.
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Cases involving criminal charges against persons living with HIV garner considerable
media attention. This media coverage tends to frame disclosure issues in terms of
“innocent victims” and “AIDS criminals”, simplifying the complex and difficult issue of
disclosure of HIV status.”> Consequently, this is likely to reinforce stigma and
discrimination against people living with HIV. **

HIV is marked by continuing stigma. Not recognizing that condom use lowers the risk of
HIV transmission below the threshold of “significant risk™ has the potential to spread
further misinformation, fuel further stigma and further undermine effective HIV
prevention. Surely, these are not acceptable outcomes.

The information in this document is not legal advice and should not be relied upon as

such. If you need legal advice, please contact a lawyer.

Copies of this document may be found at www.aidslaw.ca/criminallaw.

© Canadian HIV/AIDS Legal Network, 2011.
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