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The Canadian HIV/AIDS Legal Network promotes the human rights of people living with, at risk
of or affected by HIV or AIDS, in Canada and internationally, through research and analysis,
litigation and other advocacy, public education and community mobilization.

Le Réseau juridique canadien VIH/sida fait valoir les droits humains des personnes vivant avec le VIH ou
le sida et de celles qui sont a risque ou affectées autrement, au Canada et dans le monde, a I’aide de
recherches et d’analyses, d’actions en contentieux et d’autres formes de plaidoyer, d’éducation du public et
de mobilisation communautaire.

PASAN is a community-based Harm Reduction/HIV/HCV organization that provides support,
education and advocacy to prisoners and ex-prisoners, and is the only community-based organization
in Canada exclusively providing HIV/AIDS and HCV prevention, education and support services to
prisoners, ex-prisoners and their families.



1. Executive summary

Despite sustained efforts to prevent drug use by people in prison, the reality is that drugs can and
do enter prisons. As Canada’s former correctional investigator acknowledged, “There has never
been a prison that | am aware of anywhere in the world that has been able to be contraband-free,
including illicit drugs. Canada does not stand alone in that challenge.” Conflict with the law and
incarceration are often a result of offences arising out of the criminalization of certain drugs
related to financing drug use or behaviours brought about by drug use.? In a criminal justice
environment where three out of four people enter Canada’s federal prisons with substance use
problems and substance use is a contributing factor to the criminal behaviour of half the people
admitted to federal institutions, it should come as no surprise that many prisoners use drugs,
often by injection — a fact confirmed by numerous studies.* In spite of this, prisoners are denied
access to harm reduction tools that protect against HIV and hepatitis C (HCV) infection,
including those already available in the community. Because of the scarcity of injection
equipment in prison, prisoners who inject drugs are more likely to share injecting equipment than
in the community, thereby increasing their risk of contracting HIV and HCV.

As in many other countries, the extent of injection drug use in Canada’s prisons has led to
significantly higher rates of HIVV and HCV among prisoners than in the community as a whole.
Figures released in 2010 by the Correctional Service of Canada (CSC) indicate a rate of HIV and
HCV among prisoners of 4.6% and 31% respectively, or 15 and 39 times the prevalence in the
wider community. Even higher rates of HIV (11.7%) and HCV infection (49.1%) were reported
for Indigenous women in prison.® Subsequent studies suggest that about 30% of those in federal
facilities and 15% of men and 30% of women in provincial facilities are living with HCV, and 1—
2% of men and 1— 9% of women are living with HIV.°

Programs that ensure access to sterile injecting equipment are therefore an important component
of a comprehensive approach to reducing the vulnerability of prisoners to HIV and HCV
infection. The best available evidence strongly suggests that in countries where prison-based
needle and syringe programs (PNSPs) exist, such programs

reduce risk behaviour and infection;

reduce overdose;

do not increase drug consumption or injecting;

do not endanger staff or prisoner safety; and

have other positive outcomes for the health of people in prison, including increasing
referrals of users to drug treatment programs.

These findings were confirmed in Prison Needle Exchange: Review of the Evidence, a 2006
review by the Public Health Agency of Canada (PHAC) undertaken at the request of CSC,’ and
again in 2015 in Needle Exchange Programs in a Correctional Setting: A Review of the Clinical
and Cost-Effectiveness by the Canadian Agency for Drugs and Technologies in Health
(CADTH), a federal, provincial and territorial government agency tasked with reviewing and
making recommendations on health technologies.®

Moreover, under Canadian and international law, prisoners deserve the same level of care and
protection available to people outside prison, and their right to health includes having access to



tools to protect themselves from infection. By refusing to implement PNSPs, CSC unnecessarily
places prisoners who inject drugs, arguably individuals with the most severe drug dependence, at
risk of HIVV and HCV infection, many of whom may have relied on needle and syringe programs
in the community prior to their incarceration. This denial of health care to prisoners not only
disproportionately affects federally incarcerated women, Indigenous and other racialized
prisoners, but also aggravates the public health by contributing further to the harms associated
with unsafe drug use. Conversely, the provision of sterile injection equipment to people in prison
benefits not only the prisoners who use drugs, but also other prisoners and prison staff who face
far fewer risks of accidental needle-stick injuries in a regulated needle and syringe distribution
program, as well as the public as a whole, which ultimately bears the considerable expense of
HIV and HCV treatment.

2. Public health evidence in support of PNSPs

As noted above, rates of HIV and HCV in Canada’s prisons are significantly higher than they are
in the community, and higher still among Indigenous prisoners.® Research over many years and
from many jurisdictions has demonstrated not only the higher prevalence of both HIV and HCV
infections among people in prison, but also the close relationship between such infections and
injection drug use, a result of the prevalence of HIV and HCV infections among people who
inject drugs in the wider community, the widespread incarceration of people who use drugs, and
the lack of harm reduction measures in prisons.'® CSC’s 2010 national survey indicated 34
percent of men and 25 percent of women used drugs since arriving at their institution — with 17
percent of those men and 14 percent of those women reporting drug use by injection.** In the
same study, approximately half the prisoners who injected drugs reported sharing injection
equipment, including with people who had HIV, HCV or unknown infection status.*? According
to a 2003 Vancouver study, incarceration more than doubled the risk of HIV infection among
people who use illegal drugs.™® An independent evaluation of this study also suggested that

21 percent of all HIV infections among people who inject drugs in Vancouver may have been
acquired in prison.'* Globally, a number of outbreaks of HIV and HCV infection in prison have
been attributed to the sharing of injection equipment, including in Australia,™ Lithuania,®
Russia'’and Scotland.*®

CSC’s primary response to the ongoing use of injection drugs in federal prisons is to provide
bleach to sterilize injection equipment. Yet, as numerous health organizations, including the
World Health Organization (WHO), have indicated, bleach is not an adequate substitute for the
provision of PNSPs,™ nor is it still provided in the community as a measure to prevent HIV and
HCV transmission among people who inject drugs. Sterile injection equipment that has never
been used is safer than previously used needles and syringes that have been cleaned, often
imperfectly, with bleach. In the community, needle and syringe programs (NSPs) have been
studied in great detail for over 20 years and have been proven to be an important mechanism for
reducing the risk of infection from the use of non-sterile injecting equipment. Numerous
evaluations of community NSPs have demonstrated that they reduce the risk of HIV and HCV, %
are cost effective,? and facilitate access to care, treatment and support services for people who
use drugs.?



Since the first PNSP was introduced in a Swiss prison in 1992, a growing number of countries
have implemented such health services in a growing number of prisons. To date, PNSPs have been
introduced in over 60 prisons of varying sizes and security levels, and operate in Armenia,
Germany, Kyrgyzstan, Luxembourg, Moldova, Spain and Switzerland.?® In Kyrgyzstan, Moldova
and Spain, PNSPs have been rapidly scaled up and operate in a large number of prisons. In every
case, PNSPs have been a response to evidence of the risk of HIV and HCV transmission within
prisons through the sharing of equipment to inject drugs. A number of these PNSPs have
undergone systematic evaluations, including in 2004 by the Canadian HIVV/AIDS Legal Network
and in 2006 by PHAC, at the request of CSC.?* While these PNSPs have been implemented in
diverse environments and under differing circumstances, the results of the programs have been
remarkably consistent.

PNPS are safe

Injection equipment can be made available in prisons in a manner that is not threatening to staff
and that increases staff safety. Since the first PNSP in 1992, there have been no reported cases of
PNSP equipment being used as a weapon either against prison staff or other prisoners. Prisoners
are also usually required to keep their Kits in a pre-determined location in their cells. This
arrangement assists staff when they enter a cell to conduct searches and has substantially
decreased accidental needle-stick injuries to staff.

PNSPs do not lead to increased drug use

Evaluations of existing programs have consistently found that the availability of sterile injection
equipment does not result in an increased number of people injecting drugs, an increase in
overall drug use or an increase in the amount of drugs in the institutions.

PNSPs do not condone drug use

Drugs remain prohibited in institutions where PNSPs are in place and staff continue to be
responsible for locating and confiscating prohibited drugs. However, it is recognized that if and
when drugs find their way into the prison and are used by prisoners, the priority must be to
prevent the transmission of HIV and HCV via unsafe injecting practices. Therefore, while drugs
themselves remain illegal, equipment that is part of the official PNSP is not. In most cases,
PNSPs have been introduced as only one component of a more comprehensive approach to
dealing with drug-related harms, including drug treatment such as opioid substitution therapy.
Evaluations have found that PNSPs actually facilitate referrals of users to drug treatment
programs and have led to an increase in the number of people making use of such programs.

PNSPs have been successfully introduced in various prison environments

While programs were first introduced in small Swiss prisons, they have since been successfully
implemented in prisons for men and for women; in small, medium and large institutions; and in
prisons of all security classifications. After having been introduced in well-resourced prison
systems, programs have also been established in systems with very limited resources. There are
several models of distribution of sterile injection equipment, including automatic dispensing
machines; distribution by medical staff, counsellors or external agencies; and distribution by
prisoners trained as peer outreach workers. What is appropriate in a particular institution depends
on many factors such as the size of the institution, the extent of injection drug use, the security
level, whether it is a prison for men or for women and the commitment of health-care staff.



PNSPs reduce risk behaviour, thereby helping to prevent disease transmission

Most importantly, evaluations of existing PNSPs have shown that reports of needle sharing
declined dramatically and no new cases of HIV or HCV infection have been attributed to
injection drug use since the implementation of the programs. In addition, other positive health
outcomes have been documented in some prisons, such as a decrease in fatal and non-fatal
overdoses and a decrease in abscesses and other injection-related infections.

Further reinforcing the public health imperative for PNSPs in Canada, a number of organizations,
including the Canadian Medical Association,®® Ontario Medical Association,?® Correctional
Investigator of Canada®’ and Canadian Human Rights Commission®® have recommended that CSC
develop, implement and evaluate PNSPs in prisons under its jurisdiction. The WHO, the Joint UN
Programme on HIV/AIDS (UNAIDS) and the UN Office on Drugs and Crime (UNODC) have
also endorsed PNSPs as part of a comprehensive national framework for addressing HIV in
prisons,?® and PNSPs are considered by a diverse body of UN agencies as one of 15 “key
interventions” for HIV prevention in prisons.30

3. Human Rights and PNSPs

i. International law

In the context of PNSPs, two principles are particularly relevant to the rights of people in prison.
First, under international human rights law, prisoners retain all fundamental rights and freedoms,
apart from those that are unavoidably restricted by the loss of liberty flowing from
imprisonment.® This includes the right to the highest attainable standard of health, which is
recognized in the International Covenant on Economic, Social and Cultural Rights,*2among
other regional and international treaties that Canada has ratified.*® According to the UN
Committee on Economic, Social and Cultural Rights, “States are under the obligation to respect
the right to health by, inter alia, refraining from denying or limiting equal access for all persons,
including prisoners or detainees ... to preventive, curative and palliative health services.”** Since
HIV and HCV are potentially fatal diseases, the right to life is also relevant in considering states’
obligation to take effective measures to prevent the transmission of blood-borne viruses in
prisons. The UN Human Rights Committee has clarified that under the International Covenant
on Civil and Political Rights states are obligated to take “positive measures” in order to “increase
life expectancy” and “eliminate ... epidemics.”35

Second, the “principle of equivalence” entitles people in detention to have access to a standard of
health care equivalent to that available outside prison, including preventive measures comparable
to those available in the general community. The right of people in prison to access health care
equivalent to that available in the community is reflected in declarations and guidelines from the
UN General Assembly,*® WHO,*” UNODC® and UNAIDS,* and most recently in the UN
Standard Minimum Rules for the Treatment of Prisoners (the “Nelson Mandela Rules”), which
call for health care services to be organized “in a way that ensures continuity of treatment and
care, including for HIV, tuberculosis and other infectious diseases, as well as for drug
dependence.”* Moreover, numerous international health and human rights bodies support the
position that, as a corollary to the right of people in prison to preventive health services, the state



has an obligation to prevent the spread of contagious diseases in places of detention. Prison
health standards and declarations from the WHO** and the World Medical Association,** for
example, are clear that incarcerated people must be provided with measures to prevent the
transmission of disease. As the former UN Special Rapporteur on the right to health has stated,
“If harm reduction programmes and evidence-based treatment are made available to the general
public, but not to persons in detention, that contravenes international law.”*® The former Special
Rapporteur has further noted that “in the context of HIV and harm reduction, this demands
implementation of harm reduction services in places of detention even where they are not yet
available in the community, as the principle of equivalence is insufficient to address the epidemic
among prisoners” [emphasis added] .**

The specific issue of providing sterile injection equipment to people in prison as a means of
preventing the spread of blood-borne viruses has been considered and supported also by numerous
international organizations as a matter of both sound public health policy and human rights. For
example, in the International Guidelines on HIV/AIDS and Human Rights, UNAIDS and the
Office of the UN High Commissioner on Human Rights call on prison authorities to “provide
prisoners ... with access to ... condoms, bleach and clean injection equipment.” In its Guidelines
on HIV Infection and AIDS in Prisons, the WHO recommends that countries provide “clean
injecting equipment during detention and on release to prisoners who request it.”*® In HIV/AIDS
Prevention, Care, Treatment, and Support in Prison Settings: A Framework for an Effective
National Response, UNODC, WHO and UNAIDS specifically recommend that sterile needles and
syringes be accessible to incarcerated people in a confidential and non-discriminatory manner.*’
Furthermore, the “Madrid Recommendations” — a series of recommendations on health protection
in prisons that have been endorsed by representatives from 65 countries as well as the WHO,
UNODC and the Council of Europe — recognize “the urgent need in all prison systems for
measures, programmes and guidelines which are aimed at preventing and controlling major
communicable diseases in prisons,” including PNSPs.*® Two former Special Rapporteurs on
torture also have explicitly called for states to implement needle and syringe programs in places of
detention.”® And in 2016, the Committee on the Elimination of Discrimination against Women
urged Canada to “expand care, treatment and support services to women in detention living with or
vulnerable to HIV/AIDS, including by implementing prison-based needle and syringe
programmes, opioid substitution therapy, condoms and other safer sex supplies.”

ii. Corrections and Conditional Release Act

The Corrections and Conditional Release Act (CCRA) obligates CSC to “take all reasonable
steps to ensure that penitentiaries, the penitentiary environment, the living and working
conditions of inmates and the working conditions of staff members are safe, healthful and free of
practices that undermine a person’s sense of personal dignity.”>" In carrying out this obligation,
CSC must respect the right of prisoners to “retain the rights of all members of society except
those that are, as a consequence of the sentence, lawfully and necessarily removed or
restricted.”®® This includes the right to “essential health care” as well as “reasonable access to
non-essential mental health care” that will contribute to an individual’s rehabilitation and
reintegration into the community.>® Prison health care, as stipulated by both the CCRA and CSC
Commissioner’s Directive 800 on Health Services, “shall conform to professionally accepted
standeglds,” thereby implying a right to comparable health care as offered in the community at
large.



Given the availability of NSPs in the community, the broad definition given to “health care” and
the proviso to provide health services “in accordance with professionally accepted standards,”
federal prisoners should have access to health services that include PNSPs, particularly in light
of the CCRA’s explicit statement that people in prison retain all rights except those lawfully and
necessarily restricted by incarceration. The rationale for PNSPs is especially compelling
considering the disproportionate impact of HIV and HCV among Indigenous prisoners, women
in prison and prisoners who use drugs, and CSC’s obligation to provide health services that are
“sensitive to the needs of Aboriginal and women offenders, and offenders with special needs.”

iii. The Charter

Finally, the denial of sterile injection equipment to federal prisoners engages the constitutional
rights of prisoners guaranteed under the Canadian Charter of Rights and Freedoms. In
particular, CSC’s failure to provide PNSPs prevents safer injection by people in prison, a
position that could lead to HIV and HCV infection and potentially death, a violation of prisoners’
right to life and security of the person. According to the Supreme Court of Canada in Canada
(Attorney General) v. PHS Community Services Society, allowing a criminal prohibition on drug
possession to extend to the premises of a supervised injection site violated the right to life and to
security of the person because it deprived the clients of the site of lifesaving and health-
protecting health services.”® As the Court noted, “where a law creates a risk to health by
preventing access to health care, a deprivation of the rights to security of the person is made
out.”’ Similarly, denying people in prison the health benefits of PNSPs — which include a
significantly diminished risk of HIV and HCV infection as a result of reduced syringe sharing —
violates their right to health and to security of the person.

Moreover, withholding sterile injection equipment to prisoners may violate their s. 15 Charter
rights to equality before and under law, and equal protection and benefit of law, which have been
interpreted by the Supreme Court of Canada to include intersecting grounds of discrimination.®® As
noted above, three out of four people enter Canada’s federal prisons with substance use problems;
substance use is a contributing factor to the criminal behaviour of half the people admitted to
federal institutions.® At the same time, First Nations, Inuit and Métis Peoples represent over 25%
of people in federal prison, despite comprising just 4.3% of Canada’s population, with Indigenous
women being the fastest growing population among prisoners in federal custody.®® In Sauvé v.
Canada (Chief Electoral Officer), Justice McLachlin, writing for the majority of the Supreme
Court, noted that the negative effects of the impugned provision prohibiting prisoners from voting
in federal elections had “a disproportionate impact on Canada’s already disadvantaged Aboriginal
population.”® Denying prisoners access to sterile injection equipment would have a
correspondingly disproportionate impact on Indigenous people, for whom an estimated 45% of
new HIV infections are attributed to injection drug use — more than four times the estimate for the
population as a whole.®® Notably, in federal prisons, women are twice as likely as men to be
serving a sentence for drug-related offences, with Indigenous and Black women more likely than
White women to be in prison for that reason.®® HIV and HCV prevalence have also consistently
been shown to be higher among incarcerated women than among incarcerated men in Canada,®*
and federally incarcerated Indigenous women have far higher rates of HIV and HCV than federally
incarcerated men and non-Indigenous women.®® As the Canadian Human Rights Commission
concluded: “Although sharing dirty needles poses risks for any inmate, the impact on women is



greater because of the higher rate of drug use and HIV infection in this population,” an impact that
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may be particularly acute for federally sentenced Aboriginal women.”” The absence of sterile
injection equipment thus has a disproportionate impact on prisoners who use drugs, Indigenous
prisoners and women in prison.

4. Conclusions and recommendations

An overwhelming body of evidence affirms that PNSPs work to protect the health of people in
prison and are a critical part of a larger strategy to improve the health and well-being of people
who use drugs, many of whom are the most marginalized people in Canadian society. Denying
prisoners access to this key health measure, in a setting where the prevalence of blood-borne
infections is high and drugs are available but sterile injection equipment is not, is a recipe for a
public health disaster. It is also a blatant violation of prisoners’ human rights: CSC’s failure to
implement PNSPs does not meet Canada’s commitments under international human rights law,
its mandate under Canadian correctional legislation, or its obligations under the Charter.

People’s lives, both inside and outside prison, are dramatically affected by the lack of sterile
injection equipment in prison every passing day. It is thus imperative that CSC implements
PNSPs without delay. In line with the new Canadian Drugs and Substances Strategy, which
formally restores harm reduction as a key pillar of Canada’s drug strategy, we urge the Senate
Standing Committee on Human Rights to recommend the immediate implementation of PNSPs
in prisons across the country. It is essential that implementation, including the development of
PNSP programming, structure and policy, be carried out in ongoing and meaningful consultation
with relevant stakeholders including prisoners, and build upon the research and
recommendations of On Point: Recommendations for Prison-Based Needle and Syringe
Programs in Canada, a 2016 study undertaken to consider PNSP implementation in Canada.®” If
CSC truly endeavours to improve the health and safety of the prison environment for prisoners
and prison staff and to uphold its obligation to protect prisoners’ health, there is no time to waste.

People’s lives, both inside and outside prison, are dramatically affected by the lack of sterile
injection equipment every passing day. In view of Canada’s new Drugs and Substances
Strategy, which formally restores harm reduction as a key pillar of Canada’s drug strategy,
the tremendous benefits to be gained from implementing PNSPs and the very real adverse
consequences of continuing to reject such programs, we urge the Senate Standing Committee
on Human Rights to recommend the immediate implementation of PNSPs in prisons across
the country, in ongoing and meaningful consultation with relevant stakeholders, including
people in prison.
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