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The Canadian HIV/AIDS Legal Network promotes the human rights of people living with,
at risk of or affected by HIV or AIDS, in Canada and internationally, through research and
analysis, litigation and other advocacy, public education and community mobilization.

Le Réseau juridique canadien VIH/sida fait valoir les droits humains des personnes vivant avec
le VIH ou le sida et de celles qui sont a risque ou affectées autrement, au Canada et dans le
monde, a l'aide de recherches et d’analyses, d’actions en contentieux et d’autres formes de
plaidoyer, d’éducation du public et de mobilisation communautaire.
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INTRODUCTION

The Canadian HIV/AIDS Legal Network (“Legal Network”) submits this briefing to the UN
Committee on the Elimination of Racial Discrimination in advance of its review of the periodic
report of Canada, held during its 93rd session from July 31 to August 25, 2017.

The Legal Network promotes the human rights of people living with, at risk of or affected by HIV
or AIDS, in Canada and internationally, through research and analysis, litigation and other
advocacy, public education and community mobilization. We envision a world in which the
human rights and dignity of people living with HIV and those affected by the disease are fully
realized, and in which laws and policies facilitate HIV prevention, care, treatment and support.

Our organization recognizes that Canada has taken some important steps in reversing the
previous government’s punitive approach to drug policy, such as restoring federal support for
harm reduction services, repealing a law that hindered the establishment of safer consumption
injection services, and introducing legislation that would decriminalize and regulate cannabis.
Canada’s ongoing, excessive use of incarceration as a drug-control measure, however,
continues to result in racialized communities — specifically Indigenous and Black people —
being disproportionately charged, prosecuted and incarcerated under laws that criminalize
people who use drugs.

As such, the Legal Network has focused this briefing on its concerns about Canada’s
implementation of the Convention on the Elimination of All Forms of Racial Discrimination
(“Convention”) as they relate to:

» the criminalization of people who use drugs, resulting in racialized communities being
disproportionately charged, prosecuted and incarcerated, and depriving them of their
rights to equal treatment in the justice system, to security of the person, and to health
and social services; and

= the failure to provide equivalent access to health services in prisons, including key
harm reduction measures, where Indigenous and Black people are disproportionately
represented, violating their rights to health and social services, security of the person,
equality and non-discrimination.

CRIMINALIZATION OF PEOPLE WHO USE DRUGS

Racialized communities are disproportionately charged, prosecuted and incarcerated in Canada
under laws that criminalize people who use drugs, depriving them of their rights to equal
treatment in the justice system, to security of the person, and to health and social services.

According to Canada’s federal prison ombudsperson, 80% of federal prisoners experience
problematic substance use." A 2007 national study conducted by Correctional Service Canada
revealed that almost 60% of men and women used drugs in the months immediately preceding
their incarceration.? As the Report of the Commission on Systemic Racism in the Ontario
Criminal Justice System found, “persons described as black are most over-represented among
prisoners charged with drug offences, obstructed justice and weapons possession,” with almost
20% of Black federal prisoners incarcerated for a drug-related offence.* In particular, Indigenous
and Black women are more likely than White women to be in prison for that reason,’ and a
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staggering 53% of Black women in federal prisons are serving sentences for a drug-related
offence, many of whom were carrying drugs across borders as a way to alleviate their situations
of poverty.®

In 2012, the federal government intensified that discrimination with the passage of the Safe
Streets and Communities Act, which introduced a number of punitive reforms, including
mandatory minimum sentencing for certain non-violent drug offences.” Despite purporting to
only target those who traffic in drugs while offering alternatives to incarceration for those
struggling with drug dependence, the burden of harsher enforcement still falls most heavily on
those with drug dependence, particularly those who may engage in small-scale dealing to
support their own drug use.® Mandatory minimum sentences also deny Indigenous people their
right to more culturally appropriate and restorative alternatives to incarceration by effectively
preventing judges from considering the individual circumstances of a case, including a person’s
Indigenous heritage or connection, as prescribed by the Criminal Code® and the Supreme Court
of Canada in R. v. Gladue.™

Criminalizing the possession of drugs for personal use undermines efforts to address the health
needs of people struggling with problematic drug use. An immense body of evidence
demonstrates that the continued, overwhelming emphasis on drug prohibition — from policing to
prosecution to prisons — is not only failing to achieve both the stated public health and public
safety goals of prohibition, but also resulting in costly damage to the public purse, to public
health and to human rights, in Canada'' and globally.'? In 2015, the Truth and Reconciliation
Commission of Canada issued calls to action which included recommendations to federal,
provincial, and territorial governments to commit to eliminating the overrepresentation of
Indigenous people in custody and to amend the Criminal Code to allow trial judges to depart
from mandatory minimum sentences and restrictions on the use of conditional sentences.™ The
UN Special Rapporteur on the right to the highest attainable standard of health has stated that
“[a]t the root of many health-related problems faced by people who use drugs is criminalization
itself, which only drives issues and people underground and contributes to negative public and
individual health outcomes.”™ It is worth underscoring that the UN Committee on the Elimination
of Discrimination against Women recently recommended that Canada “repeal mandatory
minimum sentences for minor, non-violent drug-related offences.” °

RECOMMENDED ACTIONS

The Legal Network recommends that Canada

= Minimize custodial sentences for people who commit non-violent offences,
including repealing all mandatory minimum prison sentences for such offences;

= Expand evidence-based alternatives to incarceration for people who use drugs,
taking into account the need for culturally appropriate care, including for women,
Indigenous people, racialized minorities and youth;

= Ensure access to appropriate health and social support services (including
evidence-based harm reduction services), and scale up access to evidence-based
drug dependence treatment (including culturally appropriate and gender-specific
treatment), for people who use drugs in need of such supports;
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= Decriminalize the possession of all drugs for personal use and commit to
examining appropriate models for the legalization and regulation of other
currently illegal substances as part of an evidence-based, public-health approach
to drug policy; and

= Ensure and support the full involvement of civil society organizations, including
organizations and networks of people who use drugs, in the elaboration,
implementation and evaluation of drug policy and services for people who use
drugs.

LACK OF HARM REDUCTION MEASURES IN PRISONS

Canada’s failure to provide prisoners, who are disproportionately Indigenous and Black,® with
equivalent access to health services, including key harm reduction measures, is a violation of
their rights to health and social services, security of the person, equality and non-discrimination.

Significant numbers of prisoners use drugs. In a national survey conducted by Correctional
Service Canada, 34% of men and 25% of women reported using non-injection drugs during the
past six months in prison, while 17% of men and 14% of women reported injecting drugs."”
Other studies have revealed high rates of syringe-sharing among people who use drugs in
Canada’s prisons, due to the lack of sterile injection equipment behind bars."® Not surprisingly,
research shows that the incarceration of people who inject drugs is a factor driving Canada’s
HIV and HCV epidemic.

Already, rates of HIV and HCV in prison are considerably higher than they are in the community
as a whole. A 2016 study indicated that about 30% of people in federal facilities, and 15% of
men and 30% of women in provincial facilities are living with HCV, and 1-2% of men and 1-9%
of women are living with HIV.? Indigenous prisoners, in particular, have much higher rates of
HIV and HCV than non-Indigenous prisoners. For example, Indigenous women in federal
prisons are reported to have rates of HIV and HCV of 11.7% and 49.1%, respectively.?' At the
same time, an estimated 45% of new HIV infections among Indigenous people are attributed to
injection drug use — more than four times the estimate for the population as a whole.??

In spite of the overwhelming evidence of the health benefits of prison-based needle and syringe
programs (PNSPs) and opioid substitution therapy (OST), no Canadian prison currently permits
the distribution of sterile injection equipment to prisoners and a number of provincial and
territorial prisons do not offer OST to prisoners.? The UN Standard Minimum Rules for the
Treatment of Prisoners (Nelson Mandela Rules) recommend that prisoners enjoy the same
standards of health care that are available in the community; these standards necessarily apply
to persons with drug dependence.®* A number of UN agencies, including the UN Office on
Drugs and Crime (UNODC), UNAIDS and the World Health Organization (WHO), have
recommended that prisoners have access to a series of key interventions, including needle and
syringe programs; condoms; drug-dependence treatment including OST; programs to address
tattooing, piercing and other forms of skin penetration; and HIV treatment, care and support.? In
the International Guidelines on HIV/AIDS and Human Rights, for example, UNAIDS and the
Office of the UN High Commissioner on Human Rights call on prison authorities to “provide
prisoners ... with access to ... condoms, bleach and clean injection equipment.”® Furthermore,
the Madrid Recommendations — a series of recommendations on health protection in prisons
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that have been endorsed by representatives from 65 countries as well as the WHO, UNODC
and the Council of Europe — recognizes “the urgent need in all prison systems for measures,
programmes and guidelines which are aimed at preventing and controlling major communicable
diseases in prisons,” including PNSPs, OST and condom distribution.?” These interventions
should be made available; in addition, incarcerated women should have access to gender-
specific health care that is at least equivalent to that available in the community.28

In 2009, the UN Special Rapporteur on torture, Manfred Nowak, recommended that “needle and
syringe programmes in detention should be used to reduce the risk of infection with
HIV/AIDS.”® In 2013, the UN Special Rapporteur on torture, Juan Méndez, urged States to
“ensure that all harm-reduction measures and drug-dependence treatment services, particularly
opioid substitution therapy, are available to people who use drugs, in particular those among
incarcerated populations.” In 2016, the UN Committee on the Elimination of Discrimination
against Women asked Canada to “expand care, treatment and support services to women in
detention living with or vulnerable to HIV/AIDS, including by implementing prison-based needle
and syringe programmes, opioid substitution therapy, condoms and other safer sex supplies.”’
These recommendations are in line with a key call to action of the Truth and Reconciliation
Commission of Canada, which urged the federal government to establish measurable goals to
identify and close the gaps in health outcomes between Indigenous and non-Indigenous
communities.*?

RECOMMENDED ACTIONS

The Legal Network recommends that Canada

* Implement key health and harm reduction measures in all prisons in Canada,
including prison-based needle and syringe programs, opioid substitution therapy,
condoms and other safer sex supplies, and safer tattooing programs, in
consultation with prisoner groups and community health organizations to ensure
operational success, taking into account the need for culturally appropriate and
gender-specific programs.
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