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The Canadian HIV/AIDS Legal Network promotes the human rights of people living with, 
at risk of or affected by HIV or AIDS, in Canada and internationally, through research and 
analysis, litigation and other advocacy, public education and community mobilization. 
 
Le Réseau juridique canadien VIH/sida fait valoir les droits humains des personnes vivant avec 
le VIH ou le sida et de celles qui sont à risque ou affectées autrement, au Canada et dans le 
monde, à l’aide de recherches et d’analyses, d’actions en contentieux et d’autres formes de 
plaidoyer, d’éducation du public et de mobilisation communautaire. 
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Canadian HIV/AIDS Legal Network   

	
	
	

CONTENTS 
 

Introduction ................................................................................................................................... 1	
The overly broad criminalization of HIV non-disclosure ............................................................... 1	
The criminalization of people who use drugs ............................................................................... 3	
The criminalization of sex work .................................................................................................... 6	
 
	
	
	
	
	
	



Canadian HIV/AIDS Legal Network   1 

INTRODUCTION 
 
The Canadian HIV/AIDS Legal Network (“Legal Network”) welcomes this opportunity to 
provide submissions to the Department of Justice on how the Canadian criminal law 
should be transformed. 
 
The Legal Network promotes the human rights of people living with, at risk of or affected 
by HIV or AIDS, in Canada and internationally, through research and analysis, litigation 
and other advocacy, public education and community mobilization. We envision a world 
in which the human rights and dignity of people living with HIV and those affected by the 
disease are fully realized and in which laws and policies facilitate HIV prevention, care, 
treatment and support. 
 
In this submission, the Legal Network sets out its concerns about Canada’s criminal 
justice system, focusing on (i) the overly broad criminalization of HIV non-disclosure; (ii) 
the criminalization of people who use drugs and implications for prison health; and (iii) 
the criminalization of sex work. 
 
 
THE OVERLY BROAD CRIMINALIZATION OF HIV NON-
DISCLOSURE 
 
Canada has the third-largest absolute number of recorded prosecutions for alleged HIV 
non-disclosure in the world, with more than 200 separate prosecutions documented so 
far, and one of the higher per capita rates of prosecution given the number of people 
living with HIV in Canada.1 The current state of the law allows for an overly broad use of 
the criminal law against people living with HIV, who are usually charged with aggravated 
sexual assault — an offense that carries a maximum penalty of life imprisonment and 
mandatory registration as sexual offender for a minimum of 20 years. 
 
Based on the paired 2012 Supreme Court of Canada decisions in R. v. Mabior, 2012 
SCC 47 and R. v D.C., 2012 SCC 48, a person living with HIV in Canada is at risk of 
prosecution for non-disclosure of their HIV-positive status even if there was no 
transmission, the person had no intention to harm their sexual partner, and the person 
used a condom or had an undetectable viral load. The decision was widely criticized for 
being at odds with international recommendations and human rights standards as well 
as medical evidence on HIV. Indeed, when used correctly and no breakage occurs, 
condoms are 100% effective at preventing the transmission of HIV.2 There is now also 
an emerging global consensus that condomless sex with a person living with HIV under 
effective antiretroviral therapy poses effectively zero risk of transmission.3 The ground-
breaking Opposites Attract Study, for example, established that antiretroviral therapy 
which reduces the HIV virus to an undetectable level prevents transmission between 
HIV-positive gay men and their HIV-negative partners.4 The PARTNER study provided 
further evidence that when a person living with HIV on treatment maintains an 
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undetectable viral load for at least six months, the risk of transmitting the virus through 
sex is effectively non-existent.5  
 
In practice, the use of non-HIV-specific criminal laws discriminates against, and 
profoundly stigmatizes, people living with HIV. The criminalization of HIV non-disclosure 
has other discriminatory dimensions as well. Available data indicates that among men 
who have been prosecuted, Black men are disproportionately represented,6 and 
sensationalizing media coverage of prosecutions has disproportionately focused on 
racialized people, particularly accused persons who are Black and/or migrants.7 Among 
women, marginalized women — including Indigenous women and women who have 
experienced intimate partner violence — appear to be over-represented among those 
prosecuted.8 Gay men are the single largest group of people living with HIV in Canada, 
meaning they live with the threat of criminal prosecution for alleged non-disclosure, and 
a growing number of prosecutions have been against gay men or other men with male 
sexual partners.9 
 
The criminalization of HIV non-disclosure can have a serious adverse impact on women 
living with HIV, especially if facing challenges due to their socio-economic status, 
discrimination, insecure immigration status or abusive or dependent relationships.10 An 
overly-broad use of the criminal law puts women at increased risk of violence and 
prosecution by providing a tool of coercion or revenge for vindictive partners.11 As 
illustrated by the D.C. case, where the defendant turned to the police for protection from 
her violent partner prior to the allegation of HIV non-disclosure,12 the criminalization of 
HIV non-disclosure can affect women in abusive relationships or who occupy 
marginalized positions in society. Some of the women convicted of HIV non-disclosure 
in Canada were survivors of violence and sexual violence; some were living in 
socioeconomic insecurity; some had insecure immigration status or were members of 
Indigenous and racialized communities who continue to suffer from the effects of 
colonization, slavery and racism.13  
 
As the UN Special Rapporteur on the right to health has noted, the criminalization of 
HIV non-disclosure not only infringes the right to health but also on a number of other 
human rights, including the rights to privacy, equality and non-discrimination.14 In light of 
the numerous human rights and public health concerns associated with HIV-related 
prosecutions, the Joint United Nations Programme on HIV/AIDS (UNAIDS), United 
Nations Development Programme,15 UN Special Rapporteur on the right to health,16 
Global Commission on HIV and the Law,17 and UN Committee on the Elimination of 
Discrimination against Women (CEDAW Committee),18 among others, have all urged 
governments to limit the use of the criminal law to cases of intentional transmission of 
HIV (i.e., where a person knows his or her HIV-positive status, acts with the intention to 
transmit HIV, and does in fact transmit it). Moreover, it is recommended that no 
prosecutions should take place when people used a condom, had a low viral load or 
practiced oral sex.19 
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RECOMMENDED ACTIONS 
 
The Legal Network recommends that the Department of Justice, in keeping with best 
practice and international, evidence-based recommendations, and in consultation with 
provincial and territorial governments: 
 

§ Limit the use of the criminal law to the intentional transmission of HIV. 
 

§ Ensure that the criminal law is under no circumstances used against 
people living with HIV for not disclosing their status to sexual partners 
where they use a condom, practice oral sex or have condomless sex with a 
low or undetectable viral load. 
 

§ Mandate that the offence of sexual assault not be applied to HIV non-
disclosure as it constitutes a stigmatizing and harmful misuse of this 
offence. 

 
 
THE CRIMINALIZATION OF PEOPLE WHO USE 
DRUGS 
 
In recent years, Canada has witnessed a massive spike in reports of rising opioid 
fatalities and injuries20 — an epidemic that has been called “the worst drug safety crisis 
in Canadian history.”21 A growing body of evidence has linked the criminalization of 
people who use drugs to this crisis, making the need to reform Canada’s drug laws 
particularly acute.22 Yet Canada’s record on drug policy has been exemplified by a 
focus on prohibition and punishment.  
 
In 2012, the federal government passed the Safe Streets and Communities Act, which 
introduced for the first time mandatory minimum sentences for the offences of 
trafficking; possession for the purpose of trafficking, importing and exporting; and 
production of substances set out in Schedules 1 and 2 of the Controlled Drugs and 
Substances Act.23 Despite purporting to only target those who traffic in drugs while 
offering alternatives to incarceration for those struggling with drug dependency, this law 
exacerbated the already damaging imbalance in Canada’s response to drug use — 
heavily oriented to law enforcement initiatives — by removing judicial discretion 
regarding sentencing and requiring minimum prison terms for a range of non-violent 
drug offences.24  
 
There is no evidence, however, that mandatory prison time for people convicted of drug 
offences reduces the problems associated with drug use, or drug use itself. Justice 
Canada’s own review of the evidence in 2002 concluded that mandatory minimum 
sentences are “least effective in relation to drug offences” and that “drug consumption 
and drug-related crime seem to be unaffected, in any measurable way, by severe 
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mandatory minimum sentences.”25 Studies have shown that of the most vulnerable, 
street-involved people who use drugs, many are involved in low-level tasks such as 
carrying drugs and steering buyers towards dealers.26 Those serving jail time for drug 
offences are more frequently individuals working as “mules” and street dealers, since 
the real profiteers in the drug market distance themselves from visible drug-trafficking 
activities and are rarely captured by law enforcement efforts. In the U.S., where 
mandatory minimum sentences for drug offences have a substantial history, only 11% 
of federal drug defendants are high-level drug dealers.27 A 2013 study of people who 
use drugs in Vancouver also found that for people with drug dependence, criminal 
activity was related to survival, and that their involvement in criminal activity would 
trigger mandatory minimum sentences under the Safe Streets and Communities Act.28 
As the Supreme Court of Canada acknowledged most recently in R. v. Lloyd, the 
imposition of a minimum  penalty of one year in prison for anybody who has, within the 
10 preceding years, been convicted of a “designated substance offence”29 has the 
potential to capture drug-dependent people involved in small-scale, street-level drug 
distribution to support their drug use.30  
 
Mandatory minimum sentences thus open the door to widespread discrimination against 
already marginalized groups, particularly drug-dependent people, people living in 
poverty, Indigenous people and other people of colour, and women.31 By effectively 
preventing judges from considering the individual circumstances of a case when 
imposing a sentence (including a person’s Indigenous heritage or connection, as 
prescribed by the Criminal Code32 and the Supreme Court of Canada in R. v. Gladue33), 
mandatory minimum sentences hurt the most vulnerable members of our communities, 
who are more likely to be caught in the vast net of these sentences.34 In particular, 
denying Indigenous people their right to more culturally appropriate and restorative 
alternatives to incarceration is a decidedly troubling development when federally 
incarcerated Indigenous people are more likely to present a history of substance use 
and dependence, as well as mental health concerns.35 In 2015, the Truth and 
Reconciliation Commission of Canada issued calls to action which included 
recommendations to federal, provincial and territorial governments to commit to 
eliminating the overrepresentation of Indigenous people in custody, amend the Criminal 
Code to allow trial judges to depart from mandatory minimum sentences, and establish 
measurable goals to identify and close the gaps in health outcomes between 
Indigenous and non-Indigenous communities.36 Eliminating mandatory minimum 
sentences for drug offences is a necessary element of acting on these 
recommendations.  
 
More broadly, criminalizing the possession of drugs for personal use undermines efforts 
to address the health needs of people struggling with problematic drug use. An 
immense body of evidence demonstrates that the continued, overwhelming emphasis 
on drug prohibition — from policing to prosecution to prisons — is not only failing to 
achieve both the stated public health and public safety goals of prohibition, but also 
resulting in costly damage to the public purse, to public health and to human rights, in 
Canada37 and globally.38 The UN Special Rapporteur on the right to the highest 
attainable standard of health has stated that “[a]t the root of many health-related 
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problems faced by people who use drugs is criminalization itself, which only drives 
issues and people underground and contributes to negative public and individual health 
outcomes.”39 Most recently, the UN and the World Health Organization (WHO) called for 
the “reviewing and repealing [of] punitive laws that have been proven to have negative 
health outcomes” including laws that criminalize “drug use or possession of drugs for 
personal use.”40  
 
Punitive drug policy has a particularly negative impact on racialized communities, who 
are disproportionately charged, prosecuted and incarcerated in Canada for drug-related 
offences. As the Report of the Commission on Systemic Racism in the Ontario Criminal 
Justice System found, “persons described as black are most over-represented among 
prisoners charged with drug offences”41 with almost 20% of Black federal prisoners 
incarcerated for a drug-related offence.42 Notably, Indigenous and Black women are 
more likely than White women to be in prison for that reason,43 and a staggering 53% of 
Black women in federal prisons are serving sentences for a drug-related offence, many 
of whom were carrying drugs across borders as a way to alleviate their situations of 
poverty.44 
 
Significant numbers of prisoners also use drugs. According to the Correctional Investigator of 
Canada, 80% of federal prisoners experience problematic substance use.45 A 2007 national 
study conducted by Correctional Service Canada revealed that almost 60% of men and 
women used drugs in the months immediately preceding their incarceration, while 34% 
of men and 25% of women reported using drugs during the past six months in prison.46 Other 
studies have revealed high rates of syringe-sharing among people who use drugs in Canada’s 
prisons, due to the lack of sterile injection equipment behind bars.47 Not surprisingly, research 
shows that the incarceration of people who inject drugs is a factor driving Canada’s HIV and 
HCV epidemic.48 Already, rates of HIV and HCV in prison are considerably higher than 
they are in the community as a whole. A 2016 study indicated that about 30% of people 
in federal facilities, and 15% of men and 30% of women in provincial facilities are living 
with HCV, and 1–2% of men and 1–9% of women are living with HIV.49 Indigenous 
prisoners, in particular, have much higher rates of HIV and HCV than non-Indigenous 
prisoners.50  
 
Yet in spite of the overwhelming evidence of the health benefits of prison-based needle 
and syringe programs (PNSPs), no Canadian prison currently permits the distribution of 
sterile injection equipment to prisoners, violating a number of human rights, including 
rights to security of the person and to equality and non-discrimination.51 The UN 
Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules) 
recommend that prisoners enjoy the same standards of health care that are available in 
the community; these standards necessarily apply to persons with drug dependence.52 
A number of UN Special Rapporteurs and UN agencies, including the UN Office on 
Drugs and Crime, UNAIDS, the WHO and the Office of the UN High Commissioner on 
Human Rights, have recommended that prisoners have access to needle and syringe 
programs.53 In 2016, the CEDAW Committee asked Canada to “expand care, treatment 
and support services to women in detention living with or vulnerable to HIV/AIDS, 
including by implementing prison-based needle and syringe programmes, opioid 
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substitution therapy, condoms and other safer sex supplies.”54 These recommendations 
are in line with a key call to action of the Truth and Reconciliation Commission of 
Canada, which urged the federal government to establish measurable goals to identify 
and close the gaps in health outcomes between Indigenous and non-Indigenous 
communities.55 
 
 
RECOMMENDED ACTIONS 
 
The Legal Network recommends that the Department of Justice, in consultation with 
other relevant federal, provincial and territorial authorities: 
 

§ Minimize custodial sentences for people who commit non-violent offences, 
including repealing all mandatory minimum prison sentences in the 
Controlled Drugs and Substances Act. 
 

§ Expand evidence-based alternatives to incarceration for people who use 
drugs, taking into account the need for culturally appropriate care, 
including for women, Indigenous people, racialized minorities and youth. 

 
§ Decriminalize the possession of all drugs for personal use and commit to 

examining appropriate models for the legalization and regulation of other 
currently illegal substances as part of an evidence-based, public-health 
approach to drug policy. 
 

§ Work with prison authorities, prisoner groups and community health 
organizations to implement key health and harm reduction measures in all 
prisons in Canada, including prison-based needle and syringe programs, 
opioid substitution therapy, condoms and other safer sex supplies, and 
safer tattooing programs, taking into account the need for culturally 
appropriate and gender-specific programs. 
 

 
THE CRIMINALIZATION OF SEX WORK 
 
The Protection of Communities and Exploited Persons Act (PCEPA) reflects the so-
called ‘Nordic approach’ to prostitution (in which the purchase of sex is prohibited, while 
the sale of sex is technically not), which continues to criminalize sex workers, who 
continue to be arrested,56 as well those who purchase sex and third parties involved in 
sex work.57 Numerous studies of the Nordic approach have concluded that banning the 
purchase of sexual services has contributed to violence against sex workers, who are 
forced to work in isolation and in clandestine locations, as well as to rush negotiations 
with potential clients for fear of police detection.58 In Canada, research has 
demonstrated that police targeting of clients (and third parties) rather than sex workers 
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has not affected rates of violence against sex workers or enhanced sex workers’ control 
over their sexual health and HIV prevention.59 By facilitating the removal of sex workers 
from public spaces, such tactics have merely perpetuated labour conditions that render 
sex workers at increased risk for violence and poor health.60  
 
At the same time, criminalizing third parties (such as managers, security, receptionists, 
drivers) who work with, for, or employ sex workers forces sex workers to work in 
isolation, away from social support networks and without proven safety mechanisms, a 
finding confirmed by the Supreme Court of Canada in Canada (Attorney General) v. 
Bedford.61 Evidence has demonstrated the role of safer work environments and 
supportive housing through supportive managerial and venue-based practices, which 
allow sex workers to work together and promote access to health and support services, 
in reducing violence and HIV risks among sex workers.62 Third parties — who in some 
cases are sex workers themselves — can be helpful resources for other sex workers, 
especially migrant sex workers who may have limited resources and face language 
barriers.63 Nevertheless, third parties are routinely described as exploitative ‘pimps’ or 
‘traffickers’. A legal framework that subjects all third parties to criminal sanction without 
evidence of abuse or exploitation does not promote sex workers’ health and safety. 
Instead, it drives the sex industry underground where labour exploitation can flourish, 
and deters sex workers from the criminal justice system when they experience violence, 
because they may fear that they and/or their employer may be charged with prostitution-
related offences.64 Migrant sex workers, in particular, are reluctant to seek help from 
police for fear of deportation.65 
  
Moreover, since the passage of the PCEPA in 2014, criminalizing sex work has been 
deemed to be a central strategy to protect women from human trafficking and resulted 
in the inaccurate equation of all selling of sexual services with human trafficking.66 This 
has enabled law enforcement to intensify police surveillance and other policing 
initiatives against sex workers.67 Greater surveillance of migrant and Indigenous women 
who leave their communities has undermined their relationships with family members or 
others who may offer safety or support to them, including in circumstances where they 
may be selling sex. Migrant sex workers are under constant threat of detention and 
deportation, thus deterring them from critical health and support services as well as 
police for fear of being labeled a trafficking victim.68 This has not resulted in more 
protection or safety for trafficked persons. As Amnesty International has noted, 
“coercive or overreaching interventions, such as raids or ‘rescues’ solely on the basis 
that commercial sex is conducted, have resulted in sex workers being driven away from 
established sex work collectives or forced to move from one place to another. This 
undermines the connections and social fabric that can help keep them safe” and “can 
impede trafficked persons from reaching out for legal protection and support.”69  
 
Criminalizing sex work is a profound violation of sex workers’ right to health, as well as 
their rights to life, security of the person, freedom from torture and cruel, inhumane and 
degrading treatment, work, privacy, equality and non-discrimination.70 Decriminalizing 
sex work is in line with recommendations made by UN Special Procedures and other 
UN agencies which have considered the human rights implications of criminalizing sex 
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work. The UN Special Rapporteur on the right to health has described the negative 
ramifications of criminalizing third parties such as brothel owners and explicitly called for 
the decriminalization of sex work as well as spoken out against the conflation of sex 
work and human trafficking.71 The UN Special Rapporteur on violence against women 
has noted the need for measures to address trafficking not to “overshadow the need for 
effective measures to protect the human rights of sex workers.”72 The Global 
Commission on HIV and the Law, as well as international human rights organizations 
including Amnesty International73 and Human Rights Watch,74 have also recommended 
the decriminalization of sex work (including clients and third parties) and called for laws 
and policies to ensure safe working conditions for sex workers.75  
 
 
RECOMMENDED ACTIONS 
 
The Legal Network recommends that the Department of Justice, in consultation with 
other relevant federal, provincial and territorial authorities: 
 

§ Repeal all sex work-specific criminal laws, which endanger sex workers’ 
lives, health and safety. 
 

§ Put in place legislative measures to ensure that sex workers’ rights, safety 
and dignity are respected, protected and fulfilled, ensuring that sex 
workers and their allies are consulted in doing so. 
 

§ Stop raids, detentions and deportations of sex workers by using anti-
trafficking, anti-sex work and immigration laws in the name of protection. 
 

§ Fund and support programs and services that are developed by people 
who have lived experience trading or selling sexual services, including sex 
worker–led outreach, ensuring that such measures are made available to 
everyone — not only to people who identify as “trafficked. 
 

 
 
	
	
	
	
	
	
	
	
	
	



Canadian HIV/AIDS Legal Network   9 

                                                
1 E. J Bernard and S. Cameron, Advancing HIV Justice 2: Building momentum in global advocacy against HIV 
criminalisation (Brighton/Amsterdam: HIV Justice Network and Global Network of People Living with HIV (GNP+), 
April 2016). 
2 M. Loutfy et al., “Canadian Consensus Statement on HIV and its transmission in the context of the criminal law,” 
Canadian Journal of Infectious Diseases & Medical Microbiology 25, 3 (2014): pp. 135-140. 
3 A.J. Rodger et al., “Sexual activity without condoms and risk of HIV transmission in serodifferent couples when the 
HIV-positive partner is using suppressive antiretroviral therapy,” JAMA 316, 2 (12 July 2016): pp. 171–181; Loutfy M., 
Tyndall M. et al., “Canadian Consensus Statement on HIV and its transmission in the context of the criminal law,” 
Canadian Journal of Infectious Diseases & Medical Microbiology 25, 3 (2014): pp. 135-140. 
4 B. Bavinton et al., “The Opposites Attract Study of viral load, HIV treatment and HIV transmission in serodiscordant 
homosexual male couples: design and methods,” BMC Public Health 14, 9 (2014): p. 917.  
5 A. Rodger et al. 
6 C. Hastings, C. Kazatchkine and E. Mykhalovskiy, HIV Criminalization in Canada: Key Trends and Patterns, 
Canadian HIV/AIDS Legal Network, March 2017. 
7 E. Mykhalovskiy et al., "'Callous, Cold and Deliberately Duplicitous': Racialization, Immigration and the 
Representation of HIV Criminalization in Canadian Mainstream Newspapers." A report funded by a grant from the 
Canadian Institutes of Health Research Centre for Social Research in HIV Prevention, 2016. 
8 HIV Criminalization in Canada: Key Trends and Patterns. 
9 Ibid. 
10 P. Allard, C. Kazatchkine and A. Symington, “Criminal prosecutions for HIV non-disclosure: Protecting women from 
infection or threatening prevention efforts? in. J. Gahagan (ed) Women and HIV Prevention in Canada: Implications 
for Research, Policy, and Practice (Toronto: Women’s Press, 2013): pp. 195–218. 
11 UN General Assembly, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health, Anand Grover, Human Rights Council, Fourteenth session, 
Agenda item 3, A/HRC/14/20, April 27, 2010. 
12 B. Myles, « De bourreau à victime; de victime à criminelle », Le Devoir, February 15, 2008 
13 See for instance, Cécile Kazatchkine and Laverne Gervais, “Canada's newest sex offenders”, Winnipeg Free 
Press, March 8, 2016; Canadian HIV/AIDS Legal Network, “Women and the Criminalization of HIV Non-Disclosure,” 
Info sheet, 2012. 
14 UN General Assembly, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health, Anand Grover, Human Rights Council, Fourteenth session, 
Agenda item 3, A/HRC/14/20, April 27, 2010. 
15 UNAIDS/UNDP, Policy brief: Criminalization of HIV Transmission, August 2008. Available at 
http://www.aidslaw.ca/site/wp-content/uploads/2014/02/1.UNAIDSUNDPposition.pdf. 
16 UN General Assembly, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health, Anand Grover, Human Rights Council, Fourteenth session, 
Agenda item 3, A/HRC/14/20, April 27, 2010. 
17 Global Commission on HIV and the Law (UNDP HIV/AIDS Group), HIV and the Law: Risks, Rights & Health, July 
2012. Available at http://www.hivlawcommission.org/index.php/report. 
18 UN Committee on the Elimination of Discrimination against Women, Concluding observations on the combined 
eighth and ninth periodic reports of Canada, CEDAW/C/CAN/CO/8-9, November, 18, 2016, para. 43. 
19 UNAIDS, Ending overly broad criminalisation of HIV non-disclosure, exposure and transmission: Critical scientific, 
medical and legal considerations, 2013. Available at 
http://www.unaids.org/sites/default/files/media_asset/20130530_Guidance_Ending_Criminalisation_0.pdf. 
20 See e.g. T. Khandaker, “How Doctors and Big Pharma Helped Create North America’s Fentanyl Crisis” (22 June 
2016) online: Vice News <https://news.vice.com/article/how-north-americas-addiction-to-opioids-led-to-a-fentanyl-
overdose-epidemic>; T. Burgmann, “Vancouver Drug Users Appeal for More Safe Injection Sites Amid Overdose 
Crisis” (9 June 2016) online: Metro News Toronto <http://www.metronews.ca/news/canada/2016/06/08/vancouver-
drug-users-appeal-for-more-safe-injection-sites-amid-overdose-crisis.html>; . Duffy, “Vancouver Clinic Prescribes 
Medical-grade Heroin to Chronic Addicts” (22 June 2016) online: Ottawa Citizen  
<http://ottawacitizen.com/news/local-news/vancouver-clinic-prescribes-medical-grade-heroin-to-chronic-addicts>; N. 
Clancy, “‘Outdated’ Restrictions on Suboxone Making BC's Overdose Crisis Worse: Report” (2 June 2016) online: 
CBC News <http://www.cbc.ca/news/canada/british-columbia/outdated-restrictions-on-suboxone-making-b-c-s-
overdose-crisis-worse-report-1.3609422>. 



Canadian HIV/AIDS Legal Network   10 

                                                                                                                                                       
21 Municipal Drug Strategy Co-ordinator’s Network of Ontario, “Opioid Epidemic: Call for Urgent Action That Can 
Save Lives Now” (9 December 2015) online: 
<http://www.drugstrategy.ca/uploads/5/3/6/2/53627897/rx4life_media_release_december_2015.pdf>. 
22 S. Boyd, C. Carter & D. MacPherson, More Harm Than Good: Drug Policy in Canada (Halifax & Winnipeg: 
Fernwood Publishing, 2016); Office of the UN High Commissioner for Human Rights, Study on the impact of the 
world drug problem on the enjoyment of human rights, Report to the UN Human Rights Council, UN Doc. 
A/HRC/30/65 (4 September 2015). Available online: 
http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session30/Documents/A_HRC_30_66_ENG.docx; S 
Rolles et al, The Alternative World Drug Report (2nd ed) (London: Transform Drug Policy Foundation, 2016). Available 
online: http://www.countthecosts.org/alternative-world-drug-report-2nd-edition. 
23 Safe Streets and Communities Act, SC 2012, c 1. Schedule 1 substances include heroin, fentanyl, opium, codeine, 
cocaine, amphetamine and methamphetamine. Schedule 2 substances include cannabis and its various derivatives. 
24 Controlled Drugs and Substances Act, SC 2012, c. 1. 
25 T. Gabor and N. Crutcher, Mandatory minimum penalties: Their effects on crime, sentencing disparities, and justice 
system expenditures, Justice Canada (Research and Statistics Division), January 2002. 
26 L. Maher and D. Dixon, “Policing and public health: Law enforcement and harm minimization in a street-level drug 
market,” British Journal of Criminology 39,4 (1999): 488–412; E. Wood et al., “The impact of police presence on 
access to needle exchange programs,” Journal of Acquired Immune Deficiency Syndromes 34,1 (2003): 116–118; R. 
N. Bluthenthal et al., “Collateral damage in the war on drugs: HIV risk behaviours among injection drug users,” 
International Journal of Drug Policy 10 (1999): 25–38; Canadian HIV/AIDS Legal Network, Do Not Cross: Policing 
and HIV Risk Faced by People Who Use Drugs, 2007, and sources cited therein. 
27 U.S. Sentencing Commission, Mandatory Minimum Penalties: Executive Summary, 2011. 
28 Pivot Legal Society, Throwing Away the Keys: The human and social cost of mandatory minimum sentences, 2013. 
29 Controlled Drugs and Substances Act, SC 1996, c. 19, s. 5(3)(i)(d). 
30 See R. v. Lloyd, 2016 SCC 13 at para. 33: “Another foreseeable situation caught by the law is the following. A drug 
addict with a prior conviction for trafficking is convicted of a second offence. In both cases, he was only trafficking in 
order to support his own addiction.” 
31 Pivot Legal Society, Throwing Away the Keys: The human and social cost of mandatory minimum sentences, 2013, 
and R. Mangat, More Than We Can Afford: The Costs of Mandatory Minimum Sentencing, BCCLA, 2014. 
32 Criminal Code, s. 718.2(e). 
33 R v. Gladue, [1999] 1 SCR 688. 
34 Canadian HIV/AIDS Legal Network, Mandatory Minimum Sentences for Drug Offences: Why Everyone Loses 
(2006); Darcie Bennett & Scott Bernstein, Throwing Away the Keys: The Human and Social Cost of Mandatory 
Minimum Sentences (Vancouver: Pivot Legal Society, 2013). 
35 The Correctional Investigator of Canada, Annual Report 2015–2016 of the Office of the Correctional Investigator, 
2016.  
36 Truth and Reconciliation Commission of Canada, Truth and Reconciliation Commission of Canada: Calls to Action, 
2015. 
37 Canadian HIV/AIDS Legal Network, Drug policy and human rights: The Canadian context — Submission to the 
Office of the UN High Commissioner for Human Rights, May 19, 2015. Available at www.aidslaw.ca/site/drug-policy-
and-human-rights-ohchr. 
38 K. DeBeck et al., “HIV and the criminalisation of drug use among people who inject drugs: a systematic review,” 
The Lancet HIV, May 14, 2017; S. Boyd, C.I. Carter and D. MacPherson, More Harm Than Good: Drug Policy in 
Canada (Halifax and Winnipeg: Fernwood Publishing, 2016); Office of the UN High Commissioner for Human Rights, 
Study on the impact of the world drug problem on the enjoyment of human rights, Report to the UN Human Rights 
Council, UN Doc. A/HRC/30/65, 2015; T. Babor et al., Drug Policy and the Public Good (Oxford: Oxford University 
Press, 2010); S. Rolles et al., The Alternative World Drug Report, 2nd ed. (London: Transform Drug Policy 
Foundation, 2016). Available at www.countthecosts.org/alternative-world-drug-report-2nd-edition; Global Commission 
on Drug Policy, The War on Drugs and HIV/AIDS: How the Criminalization of Drug Use Fuels the Global Pandemic, 
2012. Available at www.globalcommissionondrugs.org/reports/the-war-on-drugs-and-hivaids; Global Commission on 
Drug Policy, The Negative Impact of the War on Drugs on Public Health: The Hidden Hepatitis C Epidemic, 2013. 
Available at www.globalcommissionondrugs.org/reports/the-negative-impact-of-the-war-on-drugs-on-public-health- 
the-hidden-hepatitis-c-epidemic; Global Commission on HIV and the Law, Risks, Rights and Health (New York: 
UNDP, 2012).  



Canadian HIV/AIDS Legal Network   11 

                                                                                                                                                       
39 D. Puras, UN Special Rapporteur on the right of everyone to the highest attainable standard of mental and physical 
health. Open letter to UNODC Executive Director Yury Fedetov, in the context of the preparations for the UN General 
Assembly Special Session on the Drug Problem (UNGASS), December 7, 2015. 
40 WHO and UN, “Joint United Nations statement on ending discrimination in health care settings,” June 27, 2017. 
Available at http://www.who.int/mediacentre/news/statements/2017/discrimination-in-health-care/en/. 
41 Report of the Commission on Systemic Racism in the Ontario Criminal Justice System (Toronto: Queen’s Printer 
for Ontario, 1995) at pp. 69–70. 
42 Office of the Correctional Investigator, A Case Study of Diversity in Corrections: The Black Inmate Experience in 
Federal Penitentiaries Final Report, 2013. Available at www.oci-bec.gc.ca/cnt/rpt/oth-aut/oth-aut20131126-eng.aspx.  
43 The Correctional Investigator of Canada, Annual Report 2014–2015 of the Office of the Correctional Investigator, 
2015. 
44 The Correctional Investigator of Canada, Annual Report 2012–2013 of the Office of the Correctional Investigator, 
2013.  
45 The Correctional Investigator of Canada, Annual Report 2013–2014 of the Office of the Correctional Investigator, 
2014. 
46 D. Zakaria et al., Summary of emerging findings from the 2007 National Inmate Infectious Diseases and Risk-
Behaviours Survey Research Report R-211, Correctional Service of Canada, 2010. 
47 E. van der Meulen, “‘It Goes on Everywhere’: Injection Drug Use in Canadian Federal Prisons,” Substance Use & 
Misuse 52, 7 (2017): pp. 884–891; D. Zakaria et al.; C. Hankins, “Confronting HIV infection in prisons,” Canadian 
Medical Association Journal 151,6 (1994): pp. 743–745; C.A. Hankins et al., “HIV infection among women in prison: 
an assessment of risk factors using a non-nominal methodology,” American Journal of Public Health 84,10 (1994): 
pp. 1637–1640. 
48 M.W. Tyndall et al., “Intensive injection cocaine use as the primary risk factor in the Vancouver HIV–1 epidemic,” 
AIDS 17,6 (2003): pp. 887–893; H. Hagan, “The relevance of attributable risk measures to HIV prevention planning,” 
AIDS 17,6 (2003): pp. 911–913. 
49 F. Kouyoumdjian et al., “Health status of prisoners in Canada,” Canadian Family Physician 62 (2016): pp. 215–222. 
50 D. Zakaria et al. 
51 S. Chu and R. Elliott, Clean Switch: The Case for Prison Needle and Syringe Programs in Canada, Canadian 
HIV/AIDS Legal Network, 2009. 
52 Rule 24 of the United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), 
UN Doc. A/RES/70/175, December 17, 2015. 
53 UNODC, ILO, UNDP, WHO and UNAIDS, Policy brief: HIV prevention, treatment and care in prisons and other 
closed settings: a comprehensive package of interventions, 2013; Office of the High Commissioner for Human Rights 
(OHCHR) and UNAIDS, International Guidelines on HIV/AIDS and Human Rights, Consolidated Version, U.N. Doc. 
HR/PUB/06/9, 2006, Guideline 4, para. 21(e); UN Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, Report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, Manfred Nowak,  UN Doc. A/HRC/10/44, January 14, 2009, para. 74; UN Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Report of the Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez, UN Doc. 
A/HRC/22/53, February 1, 2013. 
54 UN Committee on the Elimination of Discrimination Against Women, Concluding Observations: Canada, November 
2016, para. 49. 
55 Truth and Reconciliation Commission of Canada: Calls to Action, 2015. 
56 Bill Sawchuk, “Undercover cops take aim at sex trade” (20 July 2016). 
http://www.stcatharinesstandard.ca/2016/07/20/undercover-cops-take-aim-at-sex-trade 
57 S. Chu et al., Reckless Endangerment: Q&A on Bill C-36: Protection of Communities and Exploited Persons Act, 
Canadian HIV/AIDS Legal Network, June 2014.  
58 See, for example, J. Levy and P. Jakobsson, “Sweden’s abolitionist discourse and law: Effects on the dynamics of 
Swedishsex work and on the lives of Sweden’s sex workers,” Criminology & Criminal Justice 1-15 (March 31, 2014); 
P. Östergren and S. Dodillet, “The Swedish Sex Purchase Act: Claimed success and documented effects,” paper 
presented at the International Workshop: Decriminalizing Prostitution and Beyond: Practical Experiences and 
Challenges, The Hague, Netherlands, March 3-4, 2011; and U. Bjørndah, Dangerous Liaisons: A report on the 
violence women in prostitution in Oslo are exposed to, Municipality of Oslo, 2012. 



Canadian HIV/AIDS Legal Network   12 

                                                                                                                                                       
59 A. Krüsi et al., “Criminalisation of clients: reproducing vulnerabilities for violence and poor health among street-
based sex workers in Canada-a qualitative study,” BMJ Open 4 (2014): e005191; Sex Workers United Against 
Violence, Pivot Legal Society and Gender and Sexual Health Initiative, My Work Should Not Cost Me My Life: The 
Case Against Criminalizing the Purchase of Sexual Services in Canada, 2014. 
60 A. Krüsi et al., “‘They Won’t Change It Back In Their Heads That We’re Trash’: The Intersection of Sex Work 
Related Stigma and Evolving Policing Strategies,” Sociology of Health & Illness (April 26, 2016). 
61 2013 SCC 72. 
62 K. Shannon et al., “Global epidemiology of HIV among female sex workers: Influence of structural determinants,” 
Lancet 385:9962 (2015): 55–71. 
63 Butterfly (Asian and Migrant Sex Workers Support Network), Stop the harm from anti-trafficking policies & 
campaigns: support sex workers’ rights, justice and dignity, 2016. 
64 Canadian Alliance for Sex Work Law Reform, Pimps, Managers and Other Third Parties: Making Distinctions 
Between Third Parties and Exploitation, 2014. 
65 http://news.nationalpost.com/news/canada/migrant-sex-workers-caught-up-in-ottawa-sting-facing-deportation-
further-exploitation-activists 
66 Indeed, the National Action Plan to Combat Human Trafficking makes the unsubstantiated claim that the sexual 
exploitation of women and girls is the most common manifestation of trafficking in Canada. See Public Safety 
Canada, National Action Plan to Combat Human Trafficking, 2012. 
67 A. Rose, “Punished for Strength: Sex Worker Activism and the Anti-Trafficking Movement ,” Atlantis 37.2:1 
(2015/2016): 57-64 and POWER (Prostitutes of Ottawa/Gatineau Work, Educate, and Resist), Ottawa Area Sex 
Workers Targets of Intrusive Police Visits, 2014. 
68 Butterfly (Asian and Migrant Sex Workers Support Network), Stop the harm from anti-trafficking policies & 
campaigns: support sex workers’ rights, justice and dignity, 2016. 
69 Amnesty International, Explanatory Note on Amnesty International’s Policy on State Obligations to Respect, Protect 
and Fulfil the Human Rights of Sex Workers, May 26, 2016, p. 42. 
70 M. Decker et al., “Human rights violations against sex workers: burden and effect on HIV,” Lancet 385:9963 (2015): 
186–199. 
71 Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health, Anand Grover, UN Doc. A/HRC/14/20, 2010; Human Rights 
Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health, Anand Grover, UN Doc. A/HRC/23/41. 
72 Human Rights Council, Report of the Special Rapporteur on violence against women, its causes and 
consequences, Rashida Manjoo, UN Doc. A/HRC/26/38/Add.1, 2014. 
73 Amnesty International, Explanatory Note on Amnesty International’s Policy on State Obligations to Respect, Protect 
and Fulfil the Human Rights of Sex Workers, May 26, 2016, p. 42. 
74 J. Amon, “Canada's prostitution bill a step in the wrong direction” (18 June 2014) Human Rights Watch. Available 
at https://www.hrw.org/news/2014/06/18/canadas-prostitution-bill-step-wrong-direction. 
75 Global Commission on HIV and the Law, Risks, Rights & Health, 2012, p. 43 


