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INTRODUCTION

The Canadian HIV/AIDS Legal Network (“Legal Network”) welcomes this opportunity to provide
comments on the Government of Canada’s draft Third Report (“draft report”) under the
Universal Periodic Review (UPR).

The Legal Network promotes the human rights of people living with, at risk of or affected by HIV
or AIDS, in Canada and internationally, through research and analysis, litigation and other
advocacy, public education and community mobilization.

In this brief, the Legal Network provides information about Canada’s implementation of its
international human rights obligations as raised in the draft report, organized under subheadings
included in the draft report. It expands on issues presented in the Legal Network’s Submission
to the United Nations Human Rights Council’s UPR Working Group in advance of the third UPR
of Canada, to take place during its 30" session in May 2018.

RIGHTS OF INDIGENOUS PEOPLES

As the Legal Network discussed in its submission to the UPR Working Group, Canada is failing
to provide prisoners,' who are disproportionately Indigenous and Black, with equivalent access
to health services, including key harm reduction measures. There is overwhelming evidence of
the health benefits of prison-based needle and syringe programs (PNSPs) and opioid
substitution therapy (OST), yet no Canadian prison currently permits the distribution of sterile
injection equipment to prisoners and numerous provincial and territorial prisons do not offer
OST to prisoners.? This is in clear violation of the Canadian Charter of Rights and Freedoms
(“Charter”) and in particular, a violation of prisoners’ rights to security of the person and to
equality before and under the law and to the equal protection and equal benefit of the law
without discrimination.® There is currently a constitutional challenge underway before the
Ontario Superior Court of Justice in response to the federal government’s failure to implement
PNSPs in federal prisons; given the federal government’s stated commitment to end “appeals
and positions not consistent with the Charter,” it should resolve this lawsuit and implement
prison-based needle and syringe programs without delay.*

Denying prisoners access to sterile injection equipment and OST has had a particularly harmful
impact on Indigenous prisoners, who are disproportionately incarcerated in Canada’s prisons,
more likely to acquire HIV and HCV via injection drug use, and already have much higher rates
of HIV and HCV than non-Indigenous prisoners.® This denial is also in clear contravention of the
Truth and Reconciliation Commission of Canada’s recommendation to Canada to close the
gaps in health outcomes between Indigenous and non-Indigenous communities, as well as
Canada’s own commitment to realizing the right to health, “with a special focus on the most
disadvantaged groups.”

RECOMMENDED ACTIONS
The Legal Network recommends that Canada

= Implement key health and harm reduction measures in all prisons in Canada,
including prison-based needle and syringe programs and opioid substitution
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therapy, in consultation with prisoner groups and community health
organizations to ensure operational success, taking into account the need for
culturally appropriate and gender-specific programs.

GENDER-BASED VIOLENCE

The Legal Network is disappointed to note that the human rights of sex workers are only
discussed once in the draft report (at paragraph 3, with regard to the province of Quebec). The
Protection of Communities and Exploited Persons Act (PCEPA), which reflects the so-called
“Nordic approach” to prostitution (in which the purchase of sex is prohibited, while the sale of
sex is technically not), continues to criminalize sex workers, who continue to be arrested,” as
well those who purchase sex and third parties involved in sex work.® Criminalizing sex work is a
profound violation of sex workers’ right to health, as well as their rights to life, security of the
person, freedom from torture and cruel, inhumane and degrading treatment, work, privacy,
equality and non-discrimination.®

Numerous studies have concluded that banning the purchase of sexual services has contributed
to violence against sex workers, who are forced to work in isolation and in clandestine locations,
as well as to rush negotiations with potential clients for fear of police detection.” In Canada,
research has demonstrated that police targeting clients (and third parties) rather than sex
workers has not affected rates of violence against sex workers or enhanced sex workers’ control
over their sexual health, including HIV prevention measures."" By facilitating the removal of sex
workers from public spaces, such tactics have merely perpetuated labour conditions that subject
sex workers to greater risk of violence and poor health." Criminalizing third parties (such as
managers, security, receptionists, drivers) who work with or for, or employ sex workers also
forces sex workers to work in isolation, away from social support networks and without proven
safety mechanisms, a finding confirmed by the Supreme Court of Canada in Canada (Attorney
General) v. Bedford."

RECOMMENDED ACTIONS

The Legal Network recommends that Canada

* Immediately repeal all sex work—specific criminal laws, which endanger sex
workers’ lives, health and safety;

= Putin place legislative measures to ensure that sex workers’ rights, safety and
dignity are respected, protected and fulfilled, ensuring that sex workers and
their allies are consulted in doing so;

= Stop raids, detentions and deportations of sex workers by using anti-
trafficking, anti-sex work and immigration laws in the name of protection;

= Fund and support programs and services that are developed by people who
have lived experience trading or selling sexual services, including sex worker—
led outreach, ensuring that such measures are made available to everyone —
not only to people who identify as “trafficked; and
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= Support concrete measures to improve the safety of individuals selling sexual
services and to assist those who wish to transition out of the sex industry,
including by providing resources for income support, poverty alleviation,
housing, childcare, education and training, and treatment and support for
substance use, including for youth, Indigenous Peoples and migrants.

IMMIGRANTS, REFUGEES AND MIGRANTS

Since before Confederation, Canada has excluded immigrants with disabilities, beginning with a
prohibition on admitting persons with disabilities who were believed to impose financial burdens
on the state or charities.'* Similarly, today’s Immigration and Refugee Protection Act stipulates
that foreign nationals are inadmissible to Canada if their health condition, or that of a family
member, might reasonably be expected to cause an “excessive demand” on health or social
services." Due to the high cost of HIV medications, people living with HIV are generally
medically inadmissible.

Human rights advocates, immigration and HIV organizations, and people with disabilities have
long argued that the “excessive demand” regime is discriminatory, rooted in the outdated idea
that people with disabilities are a burden on Canada, and unjustifiably violates the human rights
of newcomers with disabilities. The excessive demand regime violates the Charter by
discriminating against prospective Canadians on the basis of their disability and relying on
outdated and discriminatory attitudes about people living with HIV and other disabilities.'® The
regime focuses solely on alleged use of health services as grounds for exclusion and ignores
the important contributions that people with HIV make to Canadian society.

In ratifying the Convention on the Rights of Persons with Disabilities in 2010, Canada signaled a
commitment to uphold the rights of persons with disabilities, including the right to non-
discrimination, full and effective participation and inclusion in society, and equality of
opportunity.”” The Convention obligates State Parties to “take all appropriate measures,
including legislation, to modify or abolish existing laws, regulations, customs and practices that
constitute discrimination against persons with disabilities” and to “refrain from engaging in any
act or practice that is inconsistent with the present Convention and to ensure that public
authorities and institutions act in conformity with the present Convention.”'® Article 18 of the
Convention specifically calls on State Parties to “recognize the rights of persons with disabilities
to liberty of movement, to freedom to choose their residence and to a nationality, on an equal
basis with others” and ensure that persons with disabilities have the right to acquire and change
a nationality. In fuelling stigma and preventing people living with HIV from becoming legal
residents, the excessive demand regime prevents people living with HIV from exercising their
rights t201 education,’ employment®® and the highest attainable standard of physical and mental
health.

In response to these criticisms, Canada’s Parliamentary Committee on Citizenship and
Immigration undertook a study of the law, during which the Immigration Minister acknowledged
that the excessive demand regime “does not align with our country’s values on the inclusion of
persons with disabilities in Canadian society.”? In December 2017, the Committee released its
study recommendations, in which it emphasized “the dignity and human rights of those applying
to enter Canada play a central role in the selection of a policy path forward” and recommended
an historic repeal of the excessive demand regime.?
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RECOMMENDED ACTIONS
The Legal Network recommends that Canada

* Remove excessive demand inadmissibility from the Immigration and Refugee
Protection Act by repealing section 38(1)(c) in its entirety.

CRIME PREVENTION AND CRIMINAL JUSTICE
SYSTEM

a. DRUG POLICY

In Canada, racialized communities are disproportionately charged, prosecuted and incarcerated
under laws that criminalize people who use drugs, depriving them of their rights to equal
treatment in the justice system, to security of the person, and to health and social services.
According to Canada’s federal prison ombudsperson, 80% of federal prisoners experience
problematic substance use.? As the Report of the Commission on Systemic Racism in the
Ontario Criminal Justice System found, “persons described as black are most over-represented
among prisoners charged with drug offences, obstructed justice and weapons possession,”®
with almost 20% of Black federal prisoners incarcerated for a drug-related offence.? In
particular, Indigenous and Black women are more likely than White women to be in prison for
that reason,? and a staggering 53% of Black women in federal prisons are serving sentences
for a drug-related offence, many of whom were carrying drugs across borders as a way to
alleviate their situations of poverty.?®

Criminalizing the possession of drugs for personal use undermines efforts to address the health
needs of people struggling with problematic drug use. An immense body of evidence
demonstrates that the continued, overwhelming emphasis on drug prohibition—from policing to
prosecution to prisons—is not only failing to achieve both the stated public health and public
safety goals of prohibition, but also resulting in costly damage to the public purse, to public
health and to human rights, in Canada?®® and globally.*® In 2015, the Truth and Reconciliation
Commission of Canada issued calls to action which included recommendations to federal,
provincial, and territorial governments to commit to eliminating the overrepresentation of
Indigenous people in custody and to amend the Criminal Code to allow trial judges to depart
from mandatory minimum sentences and restrictions on the use of conditional sentences.*'

RECOMMENDED ACTIONS
The Legal Network recommends that Canada

* Repeal all mandatory minimum prison sentences for non-violent offences;

= Expand evidence-based alternatives to incarceration for people who use
drugs, taking into account the need for culturally appropriate care, including
for women, Indigenous Peoples, racialized minorities and youth;

* Ensure access to health and social support services (including evidence-
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based harm reduction services), and scale up access to evidence-based drug
dependence treatment (including culturally appropriate and gender-specific
treatment), for people who use drugs in need of such supports; and

*» Decriminalize the possession of all drugs for personal use and commit to
examining appropriate models for the legalization and regulation of other
currently illegal substances as part of an evidence-based, public-health
approach to drug policy.

b. HIV CRIMINALIZATION

The Legal Network is also concerned about people living with HIV in Canada, who continue to
be singled out for criminal prosecutions, convictions and imprisonment for allegedly not
disclosing their HIV status to sexual partners. People have been charged and convicted even
when there has been little to no possibility of HIV transmission.*? Police and prosecutors rely
most frequently on the charge of aggravated sexual assault, one of the most serious offences in
the Criminal Code. Conviction carries a maximum penalty of life imprisonment and mandatory
designation as a sex offender. Canada’s approach has come under repeated criticism
domestically and internationally, including from United Nations expert agencies, human rights
bodies, judges, women'’s rights advocates and scientists.*?

On World AIDS Day 2017, both the federal and Ontario governments recognized the need to
limit the “overcriminalization of HIV” in Canada.?* Both took a first step toward by recognizing
that criminal prosecution for alleged HIV non-disclosure is not warranted in the case where a
person living with HIV had a “suppressed viral load.” The release of the federal government’s
report on this issue and the new Ontario directive to prosecutors are welcome first steps. What
is needed, however, is deeper, broader reform. In particular, criminal prosecutions must be
limited to cases of actual, intentional transmission of HIV. HIV-related criminal charges are
never appropriate where a person living with HIV engaged in activities that, according to the
best available scientific evidence, posed no significant risk of transmission.

RECOMMENDED ACTIONS
The Legal Network recommends that Canada

= Limit the use of the criminal law to the intentional transmission of HIV;

= Ensure that the criminal law is under no circumstances used against people
living with HIV for not disclosing their status to sexual partners where they use
a condom, practice oral sex or have condomless sex with a low or
undetectable viral load; and

» Mandate that the offence of sexual assault not be applied to HIV non-
disclosure as it constitutes a stigmatizing and harmful misuse of this offence.
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