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INTRODUCTION

The Canadian HIV/AIDS Legal Network (“Legal Network”) welcomes this opportunity to make a
submission to the International Commission of Jurists’ consultation on “Developing principles to address
the detrimental impact on health, equality and human rights of criminalization with a focus on select
conduct in the areas of sexuality, reproduction, drug use and HIV.” In this submission, the Legal Network
focuses on four key areas of our work:

e Criminalization of sex work;

e HIV criminalization;

e Criminalization of drug possession for personal use; and
® (Criminalization of same-sex intimacy.

CORE QUESTIONS

What is the interest of your organization in this work? What specific issues do you work on in
relation to the proposed topics covered?

For over 25 years, the Legal Network has promoted the human rights of people living with, at risk of or
affected by HIV or AIDS, in Canada and internationally, through research and analysis, litigation and
other advocacy, public education and community mobilization. Our work is rooted in a number of
guiding values, including the centrality of human rights in the response to HIV and AIDS and a focus on
the rights of marginalized populations. To that end, the Legal Network has always worked closely with
people living with HIV and communities at greater risk of HIV — in part because of the oppressive reach
of the criminal law — including LGBTQ communities, people who use drugs and sex workers, to defend
and uphold their human rights.



In your view, what concepts (human rights, moral/ethical, legal, good governance, harm) are
helpful in understanding whether the use of criminal law is justified in the context of the select
areas? Are there some areas or conduct that should never be criminalized? On what basis?

Human rights should underpin all considerations in determining whether the use of criminal law is
justified. Criminal law is a blunt and often ineffective tool to regulate human behaviour and should be a
measure of last resort. Given the significant infringements on human rights of those convicted of
criminal offences (including but not limited to the profound loss of liberty), criminal laws must always be
based on the best available evidence. In many cases, criminalizing certain conduct (under the guise of
protecting or promoting specific moral values or protecting seemingly vulnerable persons) is not
rationally connected to a legislative objective, yet states continue to deploy such laws contrary to ample
evidence demonstrating their perverse outcomes. Even in cases where criminalizing certain conduct
does satisfy a legislative objective (e.g. by denunciating perceived immoral or harmful conduct), the
impact of such criminalization on human rights should a/lways be measured against the benefits of the
legislative outcome. We support the application of the principles of necessity, proportionality,
reasonableness and non-discrimination to this analysis, as outlined in the ICJ’s “Report on the May 2018
Expert Meeting of Jurists.”" If a desired legislative objective comes at the expense of human rights,
criminal laws should be reconsidered and repealed.

What would your topline recommendations be to States on the use of criminal law in the areas
you work in?

i. SEX WORK

States should repeal all sex work-specific criminal laws, including those that criminalize sex workers,
clients and third parties (such as managers, security, receptionists or drivers) involved in sex work.
Among other things, criminalizing sex work exacerbates sex workers’ experiences of marginalization,
stigmatization and discrimination; hinders sex workers’ capacity to set the terms and conditions of their
services and interferes with the safety mechanisms that sex workers use to stay safe on the job;
reinforces hostile treatment from and diminishes trust in the police and criminal legal system; isolates
sex workers; and reduces their access to health, social and other services. Criminalizing sex work thus
leads to numerous violations of sex workers’” human rights, including their rights to work; privacy;
equality and non-discrimination; life, liberty and security of the person; health; working conditions that
are just, favourable, safe and healthy; freedom of expression; freedom of association; freedom from
unreasonable search and seizure; freedom from arbitrary detention and imprisonment; and freedom
from torture and cruel, inhumane and degrading treatment or punishment.

In many jurisdictions, sex work—specific criminal laws are intended to address public nuisance (e.g. those
that prohibit public solicitation or communication); a growing number of jurisdictions, including Canada,
have also passed laws that criminalize clients and third parties involved in sex work under the guise of
“preventing the exploitation of women” and “ending the demand for prostitution.”? As the Supreme
Court of Canada has held in Canada (Attorney General) v. Bedford 2013 SCC 72, “Parliament has the
power to regulate against nuisances, but not at the cost of the health, safety and lives of prostitutes.” In
particular, criminalizing public solicitation or communication has a disproportionate impact on sex
workers who work on the street, many of whom are poor, racialized, including Indigenous, and LGBTQ.

Moreover, the notion that sex work is inherently harmful is not borne out by the evidence in Canada.’
Rather, numerous studies have concluded that “end demand” laws that attempt to abolish sex work by
banning the purchase of sexual services has contributed to violence against sex workers, who are forced



to work in isolation and in clandestine locations, as well as to rush negotiations with potential clients for
fear of police detection. Research has also demonstrated that police targeting clients (and third parties)
rather than sex workers has not affected rates of violence against sex workers or enhanced sex workers’
control over their sexual health,” but has facilitated sex workers’ removal from public spaces and
perpetuated labour conditions that subject them to greater risk of violence and poor health.®

The criminalization of third parties who work with, work for or employ sex workers also forces sex
workers to work in isolation, away from social support networks and without proven safety
mechanisms. Evidence has demonstrated the role of safer work environments and supportive housing
through supportive managerial and venue-based practices in reducing violence and HIV risks among sex
workers.” A legal framework that subjects all third parties to criminal sanctions without evidence of
abuse or exploitation does not promote sex workers’ health and safety. Instead, it drives the sex
industry underground where labour exploitation can flourish, and deters sex workers from accessing the
criminal legal system when they experience violence, because they may fear that they, their colleagues
or their employer may be charged with prostitution-related offences.® The conflation of sex work and
human trafficking also has particularly disproportionate impacts on migrant and Indigenous sex workers
who face aggressive surveillance from law enforcement officers who have racially and socially profiled
them as human trafficking victims, thus exposing their co-workers, employers or employees — many of
whom may also be sex workers — not only to criminal charges as third parties, but as traffickers.’

ii. HIV CRIMINALIZATION

In relation to HIV non-disclosure, exposure or transmission before consensual sex, States must limit
the use of the criminal law to cases involving the intentional and actual transmission of HIV, in which
intent must be proven to the applicable criminal law standard (i.e. intent to transmit cannot be
presumed solely from the knowledge of one’s HIV status or from the fact of non-disclosure by an
accused person). Criminal charges should never be used in where a person living with HIV did not
understand how the virus is transmitted, disclosed their status to their sexual partner or reasonably
believed their sexual partner was aware of their status through some other means, did not disclose their
status because they feared violence or other serious negative consequences would result from such
disclosure, or was forced or coerced into sex. Given the over-reach of the criminal law in addressing
cases of alleged HIV non-disclosure, exposure or transmission, criminal law in this area should be
informed by the best available scientific evidence. Under no circumstances should the criminal law be
used against people living with HIV for not disclosing their status to sexual partners when they have
used a condom, practiced oral sex or had sex without a condom while their viral load was low or
undetectable.’® Pursuing cases in these circumstances is discriminatory and also interferes with the
exercise by individuals of their rights to health, privacy, life, liberty and security of the person.

While HIV criminalization is often described as a tool to protect women from HIV and enhance their
dignity and autonomy in sexual decision-making, it is a blunt, punitive and inflexible approach to HIV
prevention that does little to protect women from HIV infection, violence, coercion or sexual
objectification. HIV criminalization can have a serious, adverse impact on women living with HIV,
especially those facing challenges due to their socioeconomic status, discrimination, insecure
immigration status, or abusive or dependent relationships.'! As illustrated by the Canadian case R. v.
D.C. 2012 SCC 48 (where the defendant turned to the police for protection from her violent partner
prior to the allegation of HIV non-disclosure),*? HIV criminalization can put women at increased risk of
violence and prosecution by providing a tool of coercion or revenge for vindictive partners.” Studies
have also reported high rates of sexual abstinence among women living with HIV,** which are driven



partly by concerns about HIV criminalization and fear of HIV disclosure.” In Canada, other concerning
trends in prosecutions have been observed with an increase in cases against gay men'® and data that
indicates that Black men have been disproportionately represented among men who have been
prosecuted."” Sensationalizing media reports have also focused on accused persons who are Black or
migrant.™®

More broadly, research in Canada suggests that HIV criminalization likely damages HIV prevention
efforts by increasing HIV-related stigma and fear,'® hindering access to and eroding trust in voluntary
approaches to HIV prevention including counselling and testing,” and spreading misinformation about
the nature of HIV and its transmission.”* Evidence also suggests that the criminalization of HIV non-
disclosure may represent a structural barrier to health care engagement for some people living with HIV
in Canada, by preventing them from talking openly with health care providers out of fear that their HIV
and other test results and discussions with medical professionals may be used as evidence against them
in criminal proceedings.”

iii. DRUG POSSESSION

States should repeal all criminal laws that prohibit drug possession for personal use, and commit to
examining appropriate models for the legalization and regulation of other currently illegal substances as
part of an evidence-based, public-health approach to drug policy. The criminalization of drug possession
has led to numerous health and social harms resulting in grave violations of the human rights of people
who use drugs, including their rights to health; equality and non-discrimination; life, liberty and security
of the person; freedom from arbitrary detention and imprisonment; freedom from unreasonable search
and seizure; and freedom from torture and cruel, inhumane and degrading treatment or punishment.

Criminalizing drug possession is often justified as a way to reduce problematic drug use. However, an
over-emphasis on trying to reduce or prevent the use of drugs — much of which is not necessarily
harmful or problematic — tends to blame and stigmatize people who use drugs, often ignoring the
structural and other determinants of (problematic) use. While denunciation has been effective in
creating strong negative perceptions about drugs and people who use drugs, criminal prohibitions are
ineffective in deterring actual drug use. As noted in the 2018 UNODC World Drug Report, there has been
no significant progress in the past decade either on reducing demand for substances or on reducing
drug-related health and social risks. Globally, the number of people aged 15-64 who used drugs at least
once in 2016 is estimated to be 275 million — an increase of 31% from 2009.%

The health and social harms of repressive drug policy are significant. As the UN Special Rapporteur on
the right to the highest attainable standard of health has concluded, “[alt the root of many health-
related problems faced by people who use drugs is criminalization itself, which only drives issues and
people underground and contributes to negative public and individual health outcomes.”** While global
rates of HIV and hepatitis C infection among people who inject drugs remain stable, they nonetheless
also remain high at 11% and 51%, respectively.” In Canada, Indigenous populations are acquiring HIV at
a disproportionately higher and faster rate than the general Canadian population: almost 60% of HIV
infections among Indigenous people between 1998 and 2005 were attributable to injection drug use.?®
Since 2000, there has also been a 60% surge of drug-related deaths, globally.”” Moreover, the UN
Commission on Crime Prevention and Criminal Justice has previously estimated in 2014 that one in five
prisoners worldwide was incarcerated for a drug offence, and that the overwhelming majority of those
were accused of drug use or drug possession for personal use, while the rest were mostly accused of
low-level dealing — with only a small percentage imprisoned for violent drug offences or large-scale



trafficking.?® In some regions, women are disproportionately affected by punitive drug laws, with an
even higher proportion of women in prison being incarcerated for drug offences.?® Racial disparities in
incarceration rates are also of concern, including in Canada, with Indigenous and Black people
disproportionately represented.*

There is now copious evidence of the harms of criminalizing simple drug possession, which contributes
to stigma, discrimination and abuse against people who use drugs, leads to mass incarceration, prevents
people from seeking vital health and social services, and undermines the development of health services
because resources are diverted to the criminal legal system (including correctional facilities) and
because people with problematic drug use, when regarded as criminals, are not seen as deserving of
services. This does little to protect and promote the health of people who use drugs and of
communities, but produces or compounds harms associated with problematic drug use.

IV. SAME-SEX RELATIONS

States must fully repeal criminal laws that prohibit same-sex intimacy and gender non-conformity,
which are utterly inconsistent with human rights principles including the rights to equality and non-
discrimination; privacy; health; freedom of expression; and freedom from torture and cruel, inhumane
and degrading treatment.

The criminalization of same-sex conduct is often justified as a way to denunciate perceived “immoral”
conduct and to protect the religious and moral integrity of a community, which comes at the expense of
human rights violations against LGBTQ communities. In jurisdictions where same-sex conduct and/or
gender non-conformity are criminalized, such laws condone stigma, discrimination and violence against
LGBTQ persons.*! As the Inter-American Commission on Human Rights has concluded, these laws
“reinforce existing societal prejudices and increase the negative effects of such prejudices on the lives of
LGBT persons, particularly in contexts where the violence based on prejudice against LGBT persons is
pervasive. These laws provide a social sanction for abuse, breed intolerance, and have been used to
justify arbitrary detention, police abuse, and extortion and torture.”*

The stigma and fear engendered by such criminalization also have serious impacts on health, creating a
hostile climate fraught with the risk of discrimination (or worse) for LGBTQ members who seek health
services, particularly sexual health services, including HIV testing, prevention, treatment, care and
support.® There is overwhelming evidence establishing that laws criminalizing same-sex sexual conduct
exacerbate the public health challenge of HIV, alienating gay men and other men who have sex with
men from health services.** As the Joint UN Programme on HIV/AIDS has noted: “Legislation that bans
sexual intercourse between consenting adults of the same sex can derail efforts to provide HIV and
health services to gay men and other men who have sex with men.”*

How do you think a set of principles will help support the work you do? How will you use
them?

Authoritative principles in the areas of criminal law discussed above, developed by the ICJ and grounded
in human rights, will help advance the work of human rights advocates as we strive to convince policy-
makers and courts of the need to consider human rights in weighing the constitutionality or necessity of
certain criminal laws. This is especially critical on issues such as sex work, HIV criminalization, drug policy
and same-sex relations, in which debates are often driven by ideology rather than evidence, specific
moral values prevail over the human rights of marginalized communities, and criminal laws are
consequently misused.
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