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1. OVERVIEW

The Canadian HIV/AIDS Legal Network (the “Legal Network™) promotes the human rights of people living with,
at risk of or affected by HIV or AIDS, in Canada and internationally, through research and analysis, litigation and
other advocacy, public education and community mobilization. It is the only national organization working
exclusively on HIV-related legal issues in Canada, with an extensive body of research and analysis on a range of
issues related to HIV, including the impact of criminal laws on LGBTQ2S+ communities. In this submission, we
make recommendations in three areas of law that unjustly impact LGBTQ2S+ communities, undermine their
access to HIV and other health care interventions, and frustrate the national HIV response: (1) criminalization of
HIV non-disclosure; (2) criminalization of sex work; and (3) criminalization of drug possession for personal use.

2. CRIMINALIZATION OF HIV NON-DISCLOSURE

Homophobia marked the response to HIV from the outset when the first cases reported in 1981 were labelled
“gay-related immune deficiency”. The LGBTQ2S+ community played — and continues to play — a key role in
mobilizing the social and political response to what remains one of the world’s greatest public health challenges.
This includes resistance to stigmatizing, discriminatory and harmful laws that impede access to care, treatment
and support and undermine HIV prevention efforts and access to testing. In addition, gay men (and other men
who have sex with men) remain the single largest “key population” represented among those living with HIV in
Canada and among new HIV infections each year, according to the Public Health Agency of Canada.' The overly
broad criminalization of HIV non-disclosure is one of the most pressing issues for people living with HIV in
Canada and therefore a pressing issue for the LGBTQ2S+ community. While most of the people who have been
charged for non-disclosure in Canada are men who have sex with women, an increasing number of cases are
against gay men or other men who have sex with men. Since 2012, when the Supreme Court of Canada last dealt
with this issue, 42% of prosecutions have been against men who have sex with men, as opposed to 27% prior.

Since 1989, almost 200 people have been charged for alleged HIV non-disclosure in Canada — making Canada a
world leader in prosecuting people with HIV, third only to the U.S. and Russia.’ People are most often charged
with the offence of “aggravated sexual assault,” even in cases where no transmission occurs or the risks of
transmission are zero or close to zero. Aggravated sexual assault is one of the most serious criminal offences in
the Criminal Code. 1t is a charge traditionally used for violent rape, carrying a maximum penalty of life
imprisonment and a registration as sexual offender (presumptively for a lifetime, but for a minimum of 20 years
before an application can be made to void the designation).

All legal and policy responses to HIV should be based on the best available evidence, rooted in human rights
principles and law, and supportive of HIV-related care, treatment and prevention. Not only is there is no evidence
that criminalizing HIV non-disclosure has prevention benefits, the overly broad use of the criminal law (i)
causes considerable harm by increasing stigma and discrimination against people living with HIV; (ii)
spreads misinformation about HIV and undermines public health messaging about prevention; (iii) affects
the trust between HIV patients and their physicians and counsellors; and (iv) results in injustices and
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human rights violations. Consequently, numerous HIV organizations across Canada and internationally, UN
bodies, respected jurists and women’s rights advocates (including leading feminist legal academics) have urged
governments to limit the use of the criminal law to cases of intentional transmission of HIV (i.e., where a person
knows his or her HIV-positive status, acts with the intention to transmit HIV, and does in fact transmit it).4

However, based on the 2012 Supreme Court of Canada decisions in R. v. Mabior, 2012 SCC 47 and R. v. D.C.,
2012 SCC 48, a person living with HIV in Canada is at risk of prosecution for non-disclosure even if there was no
transmission, the person had no intention to harm their sexual partner, and the person used a condom or had an
undetectable viral load. The use of the criminal law in this manner runs contrary to recommendations by the Joint
United Nations Programme on HIV/AIDS (UNAIDS) and other international bodies. It has moved nearly 80 of
the country’s leading HIV clinicians and scientific experts to issue a consensus statement in 2014 that clarifies the
risks of HIV transmission associated with various acts, and in doing so, to state their concern about the way in
which the criminal justice system has lost its way in its understanding of the scientific evidence available.’ It has
also galvanized the Canadian Coalition to Reform HIV Criminalization to release a joint Community Consensus
Statement in 2017, endorsed by more than 150 organizations from across the country, denouncing the current
overly broad use of the criminal law in Canada against people living with HIV and calling for urgent action from
federal, provincial and territorial governments to limit the scope of the criminal law.® To assist scientific experts
considering individual criminal cases, and to encourage governments and those working in the criminal justice
system to ensure a correct and complete understanding of current scientific knowledge informs any application of
the criminal law in cases related to HIV, 20 of the leading HIV scientists from around the world also released in
July 2018 a peer-reviewed Expert consensus statement on the science of HIV in the context of the criminal law,
published in the Journal of the International AIDS Society and endorsed by 70 other HIV experts, as well as the
International AIDS Society, the International Association of Providers of AIDS Care and UNAIDS.’

In December 2018, the federal Attorney General published a binding directive to the Public Prosecution Service
of Canada regarding prosecutions of HIV non-disclosure. The Directive reads as follows:

e The Director [of Public Prosecutions] shall not prosecute HIV non-disclosure cases where the person living
with HIV has maintained a suppressed viral load, i.e., under 200 copies per ml of blood, because there is no
realistic possibility of transmission.

e The Director shall generally not prosecute HIV nondisclosure cases where the person has not maintained a
suppressed viral load but used condoms or engaged only in oral sex or was taking treatment as prescribed,
unless other risk factors are present, because there is likely no realistic possibility of transmission.

e The Director shall prosecute HIV non-disclosure cases using non-sexual offences, instead of sexual offences,
where non-sexual offences more appropriately reflect the wrongdoing committed, such as cases involving
lower levels of blameworthiness.

e The Director shall consider whether public health authorities have provided services to a person living with
HIV who has not disclosed their HIV status prior to sexual activity when determining whether it is in the
public interest to pursue a prosecution against that person.

The federal directive only governs federal Crown attorneys, who handle these prosecutions in the three territories.
In the ten provinces, it is provincial Attorneys General who have the constitutional responsibility for prosecuting
Criminal Code offences. Therefore, to limit unjust prosecutions in other parts of Canada, each provincial Attorney
General must issue similar directives (or their prosecution service needs to adopt a similar policy without being
directed). Moreover, while the federal Attorney General’s directive was a step in the right direction, more is
needed, including reforms to the Criminal Code, to further limit the currently broad scope of HIV criminalization.

Recommendations
We call on the federal government to limit the scope and application of the criminal law, in keeping with best
practices and international, evidence-based recommendations, as follows:



e (Consistent with the recommendations of numerous international and national organizations, reform the
Criminal Code to limit the unjust use of the criminal law against people living with HIV by: removing
HIV non-disclosure from the reach of sexual assault laws; limiting the use of the criminal law to
intentional and actual transmission of HIV; and ensuring that, at a bare minimum, in no circumstances is
the criminal law used against people living with HIV who use a condom, practice oral sex, or have
condomless sex with a low or undetectable viral load.

¢ In keeping with the recommendation above, update the federal Attorney General’s directive to the Public
Prosecution Service of Canada to unequivocally preclude prosecution for alleged HIV non-disclosure in
circumstances where a condom has been correctly used, or based on oral sex, or in cases of condomless
sex where the person living with HIV has a low or undetectable viral load.

*  Work with and encourage provincial Attorneys General to issue directives to their provincial Crown
prosecutors that reflect the above limits on prosecutions.

¢ In partnership with the provinces and territories, support the development of resources and training for
judges, police, Crown prosecutors and prison staff to address HIV misinformation, fear and stigma.

e  Explore options to expunge criminal convictions for HIV non-disclosure and remove sex offender
designation for those individuals convicted in circumstances which did not involve the intentional and
actual transmission of HIV.

2. CRIMINALIZATION OF SEX WORK

There is substantial overlap between LGBTQ2S+ and sex worker communities. Many sex workers are members
of LGBTQ2S+ communities, and the venues and spaces of these two communities have often also been shared.

There is also a long, shared history of both communities facing criminalization for consensual sex motivated by
similar moral judgments and prejudice, and being targeted by indecency and prostitution-related laws.®

In Canada (Attorney General) v. Bedford, the Supreme Court unanimously declared that the Criminal Code
prohibitions on keeping or being in a “common bawdy-house” (s. 210), “living on the avails” of prostitution (s.
212(1)(j)) and communicating in a public place for the purposes of prostitution (s. 213(1)(c)) were
unconstitutional because they unjustifiably violate the rights of sex workers under section 7 of the Canadian
Charter of Rights and Freedoms (“Charter”) by undermining their health and safety.’ The Supreme Court
suspended its declaration of invalidity for one year, until December 2014. In response, the federal government
enacted the Protection of Communities and Exploited Persons Act (“PCEPA”), which created a new legal
framework that extended the scope of criminal prohibitions on sex work.'’ As a result, a web of criminal offences
surround sex work, making it difficult for a sex worker to work without running afoul of the law, and
criminalizing clients and third parties across the board.

For example, the PCEPA introduced a new absolute prohibition on purchasing sexual services and re-
introduced a prohibition on communication for the purpose of obtaining sexual services by clients anywhere,
and by sex workers in a public place that is “next to” a school ground, playground or day care centre. These
laws, which make sex workers’ clients guilty of a crime for any communication to obtain their services, have
the same effect as the previous laws, and are particularly harmful for street-based sex workers, who are among
the most marginalized people in the industry and were among those overwhelmingly targeted for prosecution
under the former “communicating” provision that was struck down in Bedford. The available evidence
demonstrates that prohibitions on communicating and/or the purchase of sexual services displace and
isolate sex workers who work on the street, who also continue to fear and experience antagonism from
police; reduce all sex workers’ ability to negotiate clear terms of services with clients, since pressure from
clients concerned about arrest to proceed as quickly as possible means less opportunity for sex workers to
screen or negotiate with their clients; undermine sex workers’ legal right to give full consent, by not



allowing clear and direct communication about services with clients; increase sex workers’ barriers to
accessing police protection because they fear being criminalized or subject to surveillance; and deter clients
and sex workers from contacting police about harmful working conditions, exploitation or trafficking."'

The PCEPA also created a new offence of “receiving a material benefit,” which criminalizes all third parties'”
who receive a financial or other material benefit from someone else’s sex work. This provision prevents sex
workers from creating professional relationships that provide ongoing, secure working conditions, creating the
same harms as its predecessor, the “living on the avails of prostitution” law. The same reasons also give rise to
concerns about the enforcement of the procuring provisions, which undermine sex workers’ ability to legally
establish non-exploitive, safety-enhancing relationships. In particular, migrant sex workers often rely on third
parties workers for assistance because of language barriers and lack of familiarity with the social system, yet these
relationships are often conflated with human trafficking, denying migrant sex workers’ a vital form of support."
The PCEPA prohibitions on “material benefit” and ‘“procuring” thus harm sex workers by decreasing sex
workers’ ability to access the services of third parties that could increase their safety and security;
criminalizing their personal and professional relationships if they cannot be proved to be “legitimate living
arrangements”; denying sex workers the benefit of health and safety regulations, labour laws and human
rights protection; increasing sex workers’ experience of social and professional isolation; and restricting sex
workers’ options regarding where and how they engage in sex work. In addition, the material benefit and
procuring provisions are unnecessary, because other provisions of the Criminal Code already capture the forms of
exploitation and abuse that they seek to prevent.'

The law also prohibits the advertising of sexual services. While an individual sex worker does not face
prosecution for advertising their own services, the provision can be interpreted as prohibiting any other party
(e.g., a newspaper or website) from publishing prostitution-related advertising. The advertising prohibition
thus creates significant barriers to working indoors, which research demonstrates is safer than working on
the street (the impact of which is especially pronounced for migrant sex workers, who often rely on third
parties to advertise) and also restricts the way that sex workers advertise, with a return to “code
language”— reducing the capacity for sex workers to clearly communicate which services they offer and
increasing the potential for misunderstandings and frustrations with clients. Forum boards where sex workers
advertise, which are vital to sharing information with other workers that could improve security, are also
targeted by this law.

The profound harms of criminalizing sex work to sex workers’ health and human rights have prompted a wide
range of civil society organizations, domestically and internationally, to call for the decriminalization of sex work
— meaning removing all laws and policies that make it a criminal offence to sell, solicit, purchase or facilitate sex
work or to live off the proceeds of sex work. Most significantly, a large number of sex worker organizations and
networks, including the Canadian Alliance for Sex Work Law Reform and the Global Network of Sex Work
Projects, support the decriminalization of sex work as a means to realize sex workers’ human rights." Calls for
decriminalization have also come from UNAIDS,'® the Global Commission on HIV and the Law,'” Open Society
Foundations,'® the Global Alliance Against the Traffic in Women,'” the UN Special Rapporteur on the right to
health,” Human Rights Watch®' and Amnesty International.**

Recommendations
We urge the federal government to create a legal framework that ensures safe and healthy working conditions
for sex workers (many from LGBTQ2S+ communities) by taking the following steps:

e Repeal all sex work-specific criminal laws, including those introduced through the PCEPA.

e (Create new legislative frameworks for sex work that provide meaningful protections against violence and
exploitative working conditions and ensure safe working conditions for sex workers, in consultation and
collaboration with sex workers and provincial and territorial governments.



e Prioritize policies that are founded in sex workers” well-being rather than criminal intervention.”

4. CRIMINALIZATION OF DRUG POSSESSION FOR PERSONAL USE

Evidence from numerous jurisdictions indicates that LGBTQ2S+ individuals are disproportionately affected by
the problematic use of alcohol and drugs, a reality rooted in stigma, discrimination, violence and vulnerability to
various human rights abuses.”* The Centre for Addiction and Mental Health, for example, notes that “isolation,
alienation and discrimination from a homophobic society is stressful,” and that escaping from these feelings is one
of the main reasons why LGBTQ people use substances.” Yet the specific needs of LGBTQ2S+ in relation to
prevention, treatment and harm reduction services are often overlooked and unaddressed in policies and programs,
undermining their access to — and the effectiveness of — such services.*® Stigma, discrimination and abusive
practices in health care and other services is also encountered by LGBTQ2S+ people, further undermining the
reach and benefits of services where they do exist.”’

Not only does a greater prevalence of use of controlled substances mean greater exposure to the risk of illness and
overdose, it also heightens the risk of LGBTQ2S+ people coming into contact with the criminal justice system,
whereby the enforcement of punitive drug policies has been a basis for police surveillance and action
against public and private spaces that play an important role in LGBTQ2S+ communities. The particular
vulnerability of LGBTQ2S+ people to violence (including sexual violence) and other abuses within the criminal
justice system, including from law enforcement personnel and in detention facilities and prisons, is also well-
established.”® Both the LGBTQ2S+ liberation and drug policy reform movements are rooted in the principles of
privacy, personal and bodily autonomy and the need to tackle stigma, moral panic, police surveillance and
repression.”” Just as personal autonomy and privacy are central to decriminalizing consensual queer sex, these
same principles should lead governments to repeal laws that criminalize personal drug use — a form of state
coercion, control and punishment that wreaks havoc on health and human rights. Numerous studies have
demonstrated the negative impacts of criminalizing the possession of drugs for personal use on the health
needs of people struggling with problematic drug use. An immense body of evidence demonstrates that the
continued, overwhelming emphasis on drug prohibition — from policing to prosecution to prisons — is not only
failing to achieve both the stated public health and public safety goals of prohibition, but also resulting in costly
damage to the public purse, to public health and to human rights, in Canada®® and globally.’'

Recommendations
We urge the federal government to promote the health of LGBTQ2S+ communities, and people who use drugs
more broadly, by taking the following steps:

e Support research into the specific needs of LGBTQ2S+ people in relation to programs and services to
prevent, treat and reduce harms associated with problematic drug use.

¢ Improve information and messaging about preventing problematic drug use that is tailored to LGBTQ2S+
communities and ensure access to evidence-based health services, including for the prevention, treatment
and reduction of harms associated with problematic drug use, that are tailored to meet the specific needs
of LGBTQ2S+ people.

e Decriminalize drug possession for personal use and commit to examining appropriate models for the
legalization and regulation of other currently illegal substances as part of an evidence-based, public-health
approach to drug policy.

¢ Ensure and support the full involvement of civil society organizations, including organizations and
networks of people who use drugs and LGBTQ2S+ people, in the elaboration, implementation and
evaluation of drug policy and services for people who use drugs.
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