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The Hon. Patty Hajdu
Minister of Health

The Hon. Bill Blair
Minister of Public Safety and Emergency Preparedness

The Hon. David Lametti
Minister of Justice and Attorney General of Canada

Dear Ministers:

We write with urgency in light of two unprecedented public health emergencies. As the COVID-19
pandemic and the overdose crisis sweep across Canada, there is a pressing need to adopt evidence-based
measures that uphold the health and safety of people who use drugs, and we are asking that you use the
tools at your disposal to decriminalize simple drug possession immediately.

As you know, more than 14,700 apparent opioid-related deaths were reported between January 2016 and
September 2019;' the latest data related to the coronavirus outbreak indicate more than 70,000 confirmed
cases of COVID-19 in Canada and more than 5,000 reported deaths.?

The COVID-19 pandemic has further exposed stark health inequities and the many structural factors that
increase people’s vulnerability to the virus. People who use drugs, and particularly those who are homeless
or precariously housed, are more likely to have chronic health issues that will increase their risk of
experiencing severe complications should they contract COVID-19. To minimize the risk of transmission
and other drug-related health risks, public health officials have urged people who use drugs to continue
using harm reduction services, including overdose prevention sites and supervised consumption sites.’

Unfortunately, COVID-19 has forced many harm reduction sites across the country to close or reduce the
scope of their services, and people who use drugs are navigating new gaps not only in the drug supply chain
but also in the resources and supports they rely on, increasing their risk of HIV and hepatitis C (HCV)
infection, overdose, and other harms to their health.* Moreover, it is well established that continued police
enforcement of simple drug possession laws and the attendant fear of arrest pushes people who use drugs to
do so in isolation and compromises their ability to take critical safety precautions. This includes by
deterring access to harm reduction services, to which people who use drugs cannot legally travel while in
possession of the substances they wish to use there.’ Heightened law enforcement surveillance in the
context of the pandemic further hampers their access to vital health services and ability to use drugs safely,
while also increasing their risk of arrest and detention. Not surprisingly, some cities are already seeing
reports of increasing overdose deaths since the onset of the COVID-19 pandemic.®



As a matter of public health and of human rights, this cannot be ignored. As the UN Special Rapporteur on
the right of everyone to the enjoyment of the highest attainable standard of physical and mental health
recently stated, “in the current COVID-19 context, people who use drugs face unique needs and risks, due
to criminalisation, stigma, discrimination, underlying health issues, social marginalisation and higher
economic and social vulnerabilities”; therefore, to “prevent unnecessary intake of prisoners and unsafe drug
consumption practices, moratoria should be considered on enforcement of laws criminalising drug use
and possession.”’ [emphasis added] There are decisive steps you can take now to protect the health of
people who use drugs in Canada, including by decriminalizing simple drug possession via exemption
powers contained under the Controlled Drugs and Substances Act (CDSA). There are currently several
options for providing exemptions from CDSA application:

e A proactive exemption issued by the Federal Minister of Health pursuant to section 56(1) of
the CDSA, on the basis that it is necessary for a medical or scientific purpose or is otherwise in the
public interest; ® or

e Regulations by Cabinet pursuant to sections 55(1)(z) or 55(2) of the CDSA.’

Regardless of the option adopted, it is undoubtedly in the public interest, particularly in light of the
COVID-19 pandemic, in issuing a federal exemption to all people in Canada from section 4(1) of the
CDSA, which prohibits personal possession of a controlled substance. Penalties for contravening this
section range from a fine to up to seven years imprisonment.

As you know, before the introduction of the Respect for Communities Act in 2015, the federal Minister of
Health granted exemptions for supervised consumption services under section 56 of the CDSA. This
provision was also used more recently to respond to the current overdose crisis by issuing class exemptions
to provinces for temporary “overdose prevention sites” on the basis of it being “in the public interest.” In
response to COVID-19, Health Canada also issued a section 56 exemption relaxing rules for pharmacists
and prescribers in order to enable people who use drugs to adhere to public health guidance about physical
distancing and self-isolation while accessing controlled substances. '’

Correspondingly, section 55(1)(z) of the CDSA provides broad powers to the “Governor in Council” (i.e.
the federal Cabinet) to “exemp][t], on any terms and conditions that are specified in the regulations, any
person or class of persons [...] from the application of all or any of the provisions of this Act or the
regulations” [emphasis added]. Under section 55(2) of the CDSA, the federal Cabinet also has the authority
to adopt regulations pertaining to investigations and “other law enforcement activities,” giving Cabinet
wide latitude to adopt regulations about law enforcement activities under the CDSA.

Criminalizing simple drug possession does not protect public health or public safety and has been
ineffective in reducing the use and availability of illicit drugs.'' Prohibition drives rampant stigma against
people who use drugs and puts them at increased risk of harm, including by impeding their access to much-
needed services and emergency care in the event of an overdose or, now, by increasing their risk of
exposure to SARS-CoV-2, the virus that causes COVID-19. As the Canadian Centre on Substance Use and
Addiction concluded in a 2018 report, a growing body of evidence supports decriminalization as an
effective approach to mitigate harms associated with substance use, particularly those associated with
criminal prosecution for simple possession. '?

In Canada, there is strong support for the decriminalization of drug possession for personal use from
organizations of people who use drugs and other community organizations, harm reduction and human
rights advocates'? as well as public health associations and authorities including the Canadian Public Health
Association,'* Canadian Mental Health Association,'® Canadian Nurses Association,'® Toronto Board of
Health,'” Toronto’s Medical Officer of Health,'® Montreal Public Health,'” Winnipeg Regional Health



Authority,? and Provincial Health Officer of British Columbia.*' In April 2018, the Liberal Party of
Canada also adopted at its National Convention a policy resolution on “Addressing the Opioid Crisis
Through a Public Health Approach (#2752)” calling on the Government of Canada to address problematic
drug use as a health (and not criminal justice) issue by expanding harm reduction and treatment services
and removing the criminal sanction for low-level drug possession.?? Other federal parties, including the
New Democratic Party of Canada and the Green Party of Canada, have also indicated their support for
decriminalizing simple drug possession.?

Globally, decriminalizing simple drug possession has been recommended by numerous health and human
rights bodies as a measure that both protects health and upholds human rights, including the World Health
Organization (WHO), UNAIDS, UN Special Rapporteurs on the right to health, ** the UN Special
Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment,? and most
recently, the UN Chief Executives Board for Coordination — which has adopted a call for
decriminalization of simple possession as the common position of the UN system (including the UN Office
on Drugs on Crime, the lead technical agency on drug policy issues).’ The International Guidelines on
Human Rights and Drug Policy, endorsed already by the UN Development Program (UNDP), UNAIDS
and WHO, also call on States to “decriminalise the possession, purchase, or cultivation of controlled
substances for personal consumption.”?” And the Global Commission on Drug Policy, comprising former
heads of state or government and other eminent political, economic, and cultural leaders, has highlighted
the tremendous damage caused by the criminalization of people who use drugs and called for the removal
of all punitive responses to drug possession and use.”®

Moreover, in a scan of more than 25 jurisdictions around the world that have decriminalized drugs, a
number of positive health outcomes were identified, including reduced rates of HIV transmission and fewer
drug-related deaths, improved education, housing, and employment opportunities for people who use drugs,
and significant savings, with a negligible effect on levels of drug use.”’

Not only would a federal exemption from section 4(1) of the CDSA protect the health of people who use
drugs, preserve police resources, and reduce unnecessary contact and police interactions, it would also
mean fewer people in detention. This would decrease the risk of transmission of the COVID-19 virus in
prisons, where a growing number of cases among prisoners and prison staff have already been reported.*’
Already, the Public Prosecution Service of Canada, which is responsible for prosecuting drug offences
under the CDSA, has issued guidance to prosecutors to reduce “to the extent possible, in a principled
manner,” the “detention population during the pandemic period.”*' As the UN High Commissioner for
Human Rights recently affirmed, “[i]Jmprisonment should be a measure of last resort, particularly during the
crisis.”** Some courts have already followed suit, recognizing that incarceration is inherently at odds with
current public health directions to self-isolate during the COVID-19 pandemic, and favouring release on the
balance.™

Decriminalization of simple possession is long overdue. Now more than ever, there is urgent need for bold
policy action that meaningfully upholds the health and safety of people who use drugs. In 2016, Canada
rightfully declared that drug use is a matter of public health rather than criminal justice, but that declaration
is ineffective if drug possession continues to be criminalized. Whether it takes the form of a ministerial
exemption or a Cabinet regulation, all people in Canada should be exempted from the criminal
prohibition on simple possession in section 4(1) of the CDSA. We urge you to take the necessary steps,
including via your ministerial powers outlined above, at this critical time. This should be accompanied by
guidance to all police forces in Canada and a broader communications campaign so that law enforcement
and others are aware of and respect the new law.

Sincerely,
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