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INTRODUCTION 
 

1. The HIV Legal Network and the Canadian Aboriginal AIDS Network (CAAN) make this submission 
in support of the plan of the UN Committee on the Elimination of Discrimination against Women 
(“CEDAW Committee”) to develop a new General Recommendation on Indigenous women on the 
topic of “equality and non-discrimination with a focus on Indigenous women and girls and 
intersecting forms of discrimination.” In particular, our organizations would like to provide 
information to the CEDAW Committee on violations of the Convention on the Elimination of all 
Forms of Discrimination Against Women (“CEDAW Convention”) with respect to the human rights of 
Indigenous women living with HIV, Indigenous women who sell or trade sex, and Indigenous 
women who use drugs. 
 

2. The HIV Legal Network promotes the human rights of people living with, at risk of or affected by HIV 
or AIDS, in Canada and internationally, through research and analysis, litigation and other 
advocacy, public education and community mobilization. We envision a world in which the human 
rights and dignity of people living with or affected by HIV are fully realized, and in which laws and 
policies facilitate HIV prevention, care, treatment, and support. 

 
3. Established in 1997, CAAN has 24 years of history as an incorporated non-profit organization 

whose mandate has evolved from a primary HIV and AIDS focus to include STBBIs, Hepatitis C, 
Tuberculosis, Harm Reduction, Mental Health, and Aging. 

 
INDIGENOUS WOMEN LIVING WITH HIV 
 

4. In Canada, approximately 225 people have been charged for not disclosing their HIV-positive status 
to their sexual partners.i The majority of these cases involve men who had sex with women, and a 
large proportion of the cases where a woman was charged involved Indigenous women and 
women who had long histories of sexual abuse by men.ii In some cases, women have faced 
charges of HIV non-disclosure in the context of themselves being sexually assaulted.iii  
 

5. The law in Canada is known internationally for its severity.iv People living with HIV are usually 
charged with aggravated sexual assault — an offence that carries a maximum penalty of life 
imprisonment and mandatory registration as a sexual offender— for not disclosing their status. 
Based on paired decisions of the Supreme Court of Canada in 2012, a person living with HIV in 
Canada is at risk of prosecution for non-disclosure of their HIV-positive status even if there was no 
transmission, the person had no intention to harm their sexual partner, and the person used a 
condom or had an undetectable viral load.v  

 
6. In Canada, Indigenous people are disproportionately living with HIV, and Indigenous women bear a 

disproportionate share of the burden of HIV infection.vi Racism and the multigenerational effects of 
colonialism including the residential school system have perpetuated economic, social, and 
systemic barriers to HIV prevention, testing, and care. Research with Indigenous women living with 
HIV has shown how the criminalization of HIV non-disclosure constitutes an additional layer of 
colonial violence and control over their bodies, minds, and spirits.vii 
 

7. While criminalization is often described as a tool to protect women from HIV and enhance their 
autonomy in sexual decision-making, a gendered analysis reveals that it is a blunt, punitive, and 
inflexible approach to HIV prevention that does little to protect women from HIV infection, violence, 
or coercion. Research in Canada has shown that the criminalization of HIV non-disclosure 
exacerbates women’s fear of disclosing their HIV-positive status and intensifies violence against 
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themviii by providing a tool of coercion or revenge for vindictive partners.ix Research also reveals 
that women who experience rape or sexual assault may decide not to report to police for fear of 
non-disclosure charges.x  
 

8. In particular, the criminalization of HIV non-disclosure can have a serious, adverse, and 
disproportionate impact on women living with HIV who face challenges due to their socioeconomic 
status, discrimination, or abusive or dependent relationships.xi Gender power dynamics can make it 
difficult for Indigenous women living with HIV to either negotiate condom use or to achieve an 
undetectable viral load that could protect them from criminal prosecutions if they cannot disclose.xii 
 

9. In its 2016 review of Canada, the CEDAW Committee denounced the “concerning application of 
harsh criminal sanctions (aggravated sexual assault) to women for non-disclosing their HIV status 
to sexual partners, even when the transmission is not intentional, when there is no transmission or 
when the risk of transmission is minimal,” and it recommended that Canada “limit the application of 
criminal law provisions to cases of intentional transmission of HIV/AIDS, as recommended by 
international public health standards.”xiii  

 
10. Numerous human rights and public health concerns associated with the criminalization of HIV non-

disclosure, exposure or transmission have led UNAIDS and the UNDP,xiv the UN Special 
Rapporteur on the right to health,xv the Global Commission on HIV and the Law,xvi and women’s 
rights advocatesxvii to urge governments to limit the use of the criminal law to cases of intentional 
transmission of HIV. Meanwhile, the UN Special Rapporteur on the right to health has described 
HIV criminalization as an infringement on the rights to health, privacy, equality, and non-
discrimination.xviii The UN Committee on Economic, Social and Cultural Rights has also called on 
States “to reform laws that impede the exercise of the right to sexual and reproductive health” 
including laws criminalizing “HIV non-disclosure, exposure and transmission,”xix and the UN 
Committee on the Rights of the Child has noted the need to review legislation “that criminalizes the 
unintentional transmission of HIV and the non-disclosure of one’s HIV status.”xx  

 
 

STATES PARTIES MUST: 
 

 at minimum, limit the use of the criminal law to the intentional transmission of HIV (i.e. 
where a person knows their HIV-positive status, acts with the intention to transmit HIV, 
and does in fact transmit it); 
 

 ensure that the criminal law under no circumstances is used against people living with 
HIV for not disclosing their status to sexual partners where they use a condom, practice 
oral sex, or have condomless sex with a low or undetectable viral load; and 
 

 invest in supports that reduce the vulnerability of women living with HIV to gender-based 
violence, including universal access to basic income, housing in a multitude of 
supportive options, paid sick leave, childcare, legal services, violence against women 
shelters, harm reduction services, and support services that are culturally safe for 
Indigenous women and girls. 

 
 

INDIGNEOUS WOMEN WHO SELL SEX  
 

11. In 2016, the CEDAW Committee expressed concern about the “potentially increased risk to the 
security and health of women in prostitution, particularly Indigenous women, brought about by the 
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criminalization of prostitution under certain circumstances as provided for in the new legislation” and 
recommended that Canada “[f]ully decriminalize women engaged in prostitution and assess the 
impacts of the Protection of Communities and Exploited Persons [PCEPA].”xxi More than six years 
since the passage of the PCEPA in 2014, sex workers in Canada continue to live with the impacts 
of criminalization,xxii as do those who purchase sex and third parties involved in sex work.xxiii Sex 
workers have been prosecuted under the offences related to third-party benefits and trafficking 
when they work with, gain material benefits from, or assist other sex workers to enter or work in 
Canada.xxiv In particular, Indigenous women face targeted violence, stigmatization, hyper-
surveillance, and over-policing under the PCEPA.xxv 
  

12. Numerous studies have concluded that banning the purchase of sexual services has contributed to 
violence against sex workers, who are forced to work in isolation and in clandestine locations, as 
well as to rush negotiations with potential clients for fear of police detection.xxvi Predators are aware 
that in a criminalized regime, sex workers actively avoid police for fear of detection and 
apprehension. In a study involving 299 sex workers from Vancouver, B.C., over 26% reported 
negative changes after the passage of the PCEPA, including reduced ability to screen clients and 
reduced access to workspaces and clients.xxvii  
 

13. Research in Canada has also shown that criminalizing third parties who work with or for sex 
workers, or who employ sex workers, forces sex workers to work in isolation, away from support 
networks and without proven safety mechanisms.xxviii Evidence has demonstrated the role of safer 
work environments and supportive housing which allow sex workers to work together and promote 
access to health and support services, in reducing violence and health risks among sex workers.xxix 
Third parties — who in some cases are sex workers themselves — can be helpful resources for 
other sex workers who have limited means.xxx A legal framework that subjects all third parties to 
criminal sanctions without evidence of abuse or exploitation drives the sex industry underground 
where labour exploitation can flourish, and deters sex workers from the criminal legal system when 
they experience violence because they fear that they (and the people with whom they work) may be 
charged with prostitution offences.xxxi  
 

14. As the National Inquiry into Missing and Murdered Indigenous Women and Girls (“Inquiry”) 
concluded, Indigenous women involved in sex work who experience violence face risks in reaching 
out to police, including the risk of being treated with a presumption of criminality and being 
implicated, arrested, and charged for violence themselves.xxxii In a recent Canadian study, 36.36% 
of Indigenous sex workers (primarily cis women) reported that they were unable to call emergency 
services due to fear of police detection of themselves or third parties.xxxiii 

 
15. Moreover, since the passage of the PCEPA, criminalizing sex work has been deemed to be a 

central strategy to protect women from human trafficking and has resulted in the conflation of sex 
work with human trafficking.xxxiv This strategy has enabled law enforcement to intensify police 
surveillance and other law enforcement initiatives against sex workers.xxxv Greater surveillance of 
Indigenous women who leave their communities has undermined their relationships with family 
members or others who may offer them safety or support, including in circumstances where they 
may be selling sex.xxxvi  
 

16. As the Inquiry recommended, “justice and security depend on recognizing and honouring the 
agency and expertise held by women themselves to create just communities and 
relationships in determining the services and supports that would enhance safety and 
justice. These include having access to safe spaces to engage in sex work; access to other 
services, such as health care, counselling, addictions services, and legal services; opportunities 
and spaces in which to learn and practice traditional culture and language; and improved response 
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from the police in recognizing the knowledge held by sex workers.”xxxvii  
 

17. Decriminalizing sex work is in line with recommendations made by numerous UN entities, including 
UNAIDS,xxxviii UNDPxxxix and the Global Commission on HIV and the Law.xl The UN Special 
Rapporteur on the right to health has described the negative ramifications of criminalizing third 
parties, called for the decriminalization of sex work, and denounced the conflation of sex work and 
human trafficking.xli The UN Special Rapporteur on violence against women has noted the need to 
ensure that “measures to address trafficking in persons do not overshadow the need for effective 
measures to protect the human rights of sex workers,”xlii while UN Women has expressed its 
support for the decriminalization of sex work, acknowledged that sex work, sex trafficking and 
sexual exploitation are distinct, and that their conflation leads to “inappropriate responses that fail to 
assist sex workers and victims of trafficking in realizing their rights.”xliii Human rights organizations 
such as Amnesty International,xliv the Global Alliance Against Traffic in Women,xlv and the Center for 
Health and Gender Equityxlvi have also recommended the repeal of sex work offences, including 
those that criminalize clients and third parties.  

 
 
STATES PARTIES MUST: 
 

 immediately repeal all sex work–specific criminal offences; 
 

 ensure human trafficking laws and initiatives do not conflate sex work with 
human trafficking; 
 

 enact legislative measures that respect, protect and fulfill sex workers’ human rights, 
ensuring that Indigenous women who sell and trade sex are consulted; 
 

 fund and support culturally appropriate programs and services that are developed by 
people who have lived experience selling sex and that are made available to everyone — 
not only to people who identify as “trafficked,” including: 
 

o safe spaces to engage in sex work;  
o access to health care, counselling, legal services, income support, housing, 

childcare, education, training, and treatment and support for substance use; and 
o opportunities and spaces in which to learn and practice traditional culture and 

language. 
 

 
INDIGENOUS WOMEN WHO USE DRUGS 
 
18. Over the past five years, the overdose crisis has claimed more than 20,000 lives in Canada,xlvii with 

Indigenous women particularly affected.xlviii In the first half of 2020, Indigenous people accounted for 
a staggering 16% of all overdose deaths in British Columbia despite representing only 3.3% of the 
province’s population, while Indigenous women were 8.7 times more likely to die from an overdose 
compared to other women in B.C.xlix In Alberta between 2016 and 2018, 49% of overdose deaths 
among Indigenous peoples were among Indigenous women (compared with a rate of 23% for non-
Indigenous women).l 
 

19. In Canada, Indigenous women who use drugs have described the ways in which colonial policies 
and programs such as the harmful impact of residential schools, mass removal of Indigenous 
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children from their families into the child welfare system, displacement from traditional lands, and 
destruction or banning of Indigenous traditions perpetuate intergenerational trauma that leads to 
drug use.li As the Inquiry found, substance use is “for many Indigenous people living with a history 
of trauma and violence, one of the only ways of managing significant pain, suffering, shame, and 
despair within broader systems and institutions that fail to provide other forms of meaningful and 
adequate support.”lii 

 
20. According to the Inquiry, addressing the overdose crisis among Indigenous peoples requires 

Indigenous-specific solutions, grounded in Indigenous values and delivered in culturally 
appropriate ways, as well as confronting the structural and institutional inequalities such as 
poverty and housing that disproportionately affect Indigenous people and contribute to the 
crisis in the first place.liii Yet, there remains a dearth of culturally appropriate harm reduction 
services for Indigenous women who use drugs, including those that account for determinants of 
Indigenous women’s health such as gender-based violence, pregnancy and mothering, stigma, 
colonialism, racism, homophobia, transphobia, poverty, and homelessness. As a result, the latest 
available data in Canada indicates that among Indigenous women living with HIV, 63.6% of HIV 
infections were attributed to injection drug use, compared to 24.2% for non-Indigenous women 
living with HIV.liv 

 
21. For example, supervised consumption services (SCS), which consist of providing a safe, hygienic 

environment where people can use drugs with sterile equipment under the supervision of trained 
staff to prevent the transmission of HIV and hepatitis C (HCV) and overdose-related deaths, have 
been one key measure to address Canada’s ongoing overdose crisis. SCS can also provide a 
refuge from various forms of violence that women may experience on the streetlv and have been 
found to disrupt certain social structures such as gender power dynamics, enabling women to 
assert agency over drug use practices.lvi But there remains inadequate access to SCS across the 
country — particularly gender-sensitive and culturally appropriate SCS.lvii 
 

22. A major barrier to the scale-up of SCS and access to health care for women who use drugs is the 
criminalization of people who use drugs. An immense body of evidence demonstrates that the 
overwhelming emphasis on drug prohibition — from policing to prosecution to prisons — fails to 
achieve both the stated public health and public safety goals of prohibition. Criminalization deters 
people from vital health services and forces people who use drugs to rely on an unregulated market 
for supply. Canada’s repressive approach to drugs has resulted in a substantial growth in the 
proportion of women in Canada serving a federal sentence (i.e. a prison sentence of 2+ years) in 
relation to a drug offence. According to Canada’s correctional ombudsperson, federally sentenced 
women are twice as likely to be serving a sentence for drug offences as federally sentenced men,lviii 
while Indigenous and Black women are more likely than white women to be in prison for drug-
related offences.lix Irrespective of the underlying offence that led to their jail sentence, 76% of 
federally incarcerated women have had a lifetime substance use disorder.lx  
 

23. Not surprisingly, research shows that the incarceration of people who inject drugs is a factor driving 
Canada’s HIV and HCV epidemic.lxi A lack of harm reduction and other health measures, including 
prison-based needle and syringe programs, has led to significantly higher rates of HIV and HCV in 
prison compared to the community as a wholelxii — a harm that has been disproportionately borne 
by the rapidly growing population of women behind bars. A 2016 study indicated that about 30% of 
people in federal prisons, and 30% of women (compared to 15% of men) in provincial prisons are 
living with HCV, and 1–9% of women (compared to 1–2% of men) are living with HIV.lxiii Federally 
incarcerated Indigenous women, in particular, have much higher rates of HIV and HCV, with 
reported rates of HIV and HCV of 11.7% and 49.1%, respectively.lxiv Despite this, and calls from 
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Canada’s correctional ombudsperson to provide trauma-informed programming and interventions 
for Indigenous women in federal prisons, there are no culturally appropriate, gender-specific drug 
treatment services for Indigenous women in Canada’s prisons.  

 
24. During its 2016 review of Canada, the CEDAW Committee expressed its concern with the 

“excessive use of incarceration as a drug-control measure against women,” “high rates of HIV/AIDS 
among female inmates,” and “the significant legislative and administrative barriers women face to 
access supervised consumption services.” To address this, the Committee recommended that 
Canada “reduce the gap in health service delivery related to women’s drug use, by scaling-up and 
ensuring access to culturally appropriate harm reduction services,” and to “expand care, treatment, 
and support services to women in detention living with or vulnerable to HIV/AIDS, including by 
implementing prison-based needle and syringe programmes, opioid substitution therapy, condoms 
and other safer sex supplies.”lxv 

 
25. Moreover, the UN Standard Minimum Rules for the Treatment of Prisoners recommends that 

prisoners enjoy the same standards of health care that are available in the community. lxvi A 
number of UN agencies, including the UNODC, UNAIDS and the WHO have also recommended 
that prisoners should have access to a series of key interventions, including needle and syringe 
programs, condoms, drug dependence treatment, programs to address tattooing, piercing and 
other forms of skin penetration, and HIV treatment, care and support. lxvii Not only should these 
interventions be made available, but incarcerated women should have access to gender-specific 
and culturally appropriate health care that is at least equivalent to that available in the 
community.lxviii  
 

 
STATES PARTIES MUST: 

 

 

 reduce the gaps in health service delivery related to drug use by scaling-up and 
ensuring access to culturally appropriate harm reduction services for Indigenous 
women, including needle and syringe programs, supervised consumption services, 
opioid agonist therapy, naloxone, and drug dependence treatment and support 
services, particularly in remote and rural communities, and in prisons; 

 
 decriminalize the possession of all drugs for personal use, and develop appropriate 

models for the legalization, regulation and supply of currently criminalized substances 
— ensuring the meaningful involvement of people who use drugs and Indigenous 
organizations in the elaboration, implementation, and evaluation of these reforms; 

 
 expand evidence-based alternatives to incarceration for people who use drugs, taking 

into account the need for culturally appropriate care for Indigenous women and girls; 
 

 implement key health and harm reduction measures in all prisons, including needle and 
syringe programs, opioid agonist therapy, condoms and other safer sex supplies, and 
safer tattooing programs in consultation with prisoner groups, Indigenous 
organizations, and community health organizations, taking into account the need for 
culturally appropriate and gender-specific programs; and 

 
 expand care, treatment, and support services in prison for women living with and 

vulnerable to HIV and HCV, including peer health programs, and ensure such support 
is developed and implemented to meet the specific needs of Indigenous women.
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