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l. Introduction

The Canadian Alliance for Sex Work Law Reform (CASWLR) is a coalition of 25 Canadian sex worker rights groups
across Canada seeking to create a unified and cohesive response to law reform, and to strengthening the
capacity of sex workers to engage with legislative processes that impact their lives. The HIV Legal Network
(formerly the Canadian HIV/AIDS Legal Network) promotes the human rights of people living with, at risk of, or
affected by HIV or AIDS, in Canada and internationally, through research and analysis, litigation and other
advocacy, public education, and community mobilization, and is a member group of CASWLR. Since its inception,
the HIV Legal Network has worked with sex workers to advocate for laws and policies that uphold their human
rights. We are grateful for the opportunity to make this submission to the Office of the High Commissioner for
Human Rights (OHCHR) regarding human rights and sex work in Canada, in the context of HIV and AIDS.

Il. HIV, human rights, and sex work

A growing body of research confirms that the criminalization of any aspect of sex work, including the
criminalization of clients, sex workers, and third parties in sex work, violates sex workers’ human rights and is in
itself a social determinant of health by creating barriers to accessing health care services and building
relationships with health care providers.” As the Global Commission on HIV and the Law found, “Criminalisation,
in collusion with social stigma makes sex workers’ lives more unstable, less safe, and far riskier in terms of HIV.”
Similarly, UNAIDS has recognized that “Intersecting forms of structural and societal stigma and discrimination,
including punitive laws, policies and practices, create significant inequalities and prevent sex workers from being
able to protect their health, safety and well-being.” As such, UNAIDS recommends “ending the criminalization
of all aspects of sex work, including the purchase, sale and management of sex work; extending labour
protections; protecting sex workers against state and private actor violence; and ending stigma and
discrimination.”"

Numerous recommendations made by the Human Rights Council resolution on “Human Rights in the context of
HIV and AIDS” (hereinafter “Resolution 47/17”) are relevant to human rights, sex work, and HIV. In particular,
Resolution 47/17 calls on States to “take all steps necessary to ensure respect for and the protection and
fulfilment of all human rights and to prevent and eliminate stigma, discrimination, violence and abuse in the
context of HIV as an essential part of efforts to achieve the goal of universal access to HIV prevention, diagnosis,
treatment, care and support”¥ and to “bring their laws, policies and practices ... fully into compliance with their
obligations under international human rights law, and to review or repeal those that are discriminatory or that
adversely affect the successful, effective and equitable delivery of, and access to, HIV prevention, diagnosis,
treatment, care and support programmes for all persons living with, presumed to be living with, at risk of or
affected by HIV, including key populations.”" Resolution 47/17 also stresses that “the lack of respect for and of



protection and fulfilment of all the human rights of all women and girls and their sexual and reproductive health
and reproductive rights ... and of their enjoyment of the right to the highest attainable standard of physical and
mental health, aggravates the impact of the epidemic among them” and urges States to “eliminate all forms of
sexual and gender-based violence ... by adopting and enforcing laws, changing gender stereotypes and negative
social norms, perceptions and practices, and providing tailored services that address multiple and intersecting
forms of discrimination and violence faced by women living with, at risk of or affected by HIV.”!

. Canada’s implementation of Resolution 47/17

Since 2014, human rights violations against sex workers in Canada have escalated with the passage of the
Protection of Communities and Exploited Persons Act, which criminalizes sex workers, those who purchase
sexual services, third parties such as managers, security, receptionists, drivers, translators, peers, and partners
involved in sex work, and those who advertise sexual services."" Criminalizing sex work exacerbates sex workers’
experiences of marginalization, stigmatization and discrimination, reduces their access to health services, and is
a violation of sex workers’ right to health, as well as their rights to life, security of the person, freedom from
torture and cruel, inhumane and degrading treatment, work, privacy, equality and non-discrimination.™

Numerous studies have concluded that so-called “end demand” laws that attempt to abolish sex work by
banning the purchase of sexual services have contributed to violence against sex workers, who are forced to
work in isolation and in clandestine locations, as well as to rush negotiations with potential clients for fear of
police detection.* In Canada, research has demonstrated that police targeting clients has not decreased rates of
violence against sex workers or enhanced sex workers’ control over their sexual health, including HIV prevention
measures.” In British Columbia, for example, researchers found significantly reduced odds of sex workers
accessing health services when needed after the implementation of the new law.* By facilitating the removal of
sex workers from public spaces, such tactics have merely perpetuated labour conditions that subject sex
workers to greater risk of violence and poor health

The criminalization of third parties also forces sex workers to work away from support networks and without
proven safety mechanisms, a finding confirmed by the Supreme Court of Canada in Canada (Attorney General) v.
Bedford." Evidence has demonstrated the role of supportive managerial and venue-based practices, which
allow sex workers to work together and promote access to health and support services, in reducing violence and
HIV risks.* A legal framework that subjects all third parties to criminal sanction without evidence of abuse drives
the sex industry underground where labour exploitation can flourish, and deters sex workers from reporting
when they experience violence, for fear that they or their employer may be charged with prostitution-related
offences.” At the same time, the Canadian government’s conflation of sex work with trafficking™ has increased
anxiety, moral panic and racism against racialized migrants and sex workers.

As Resolution 47/17 urges, States are to “address the multiple and intersecting forms of discrimination and the
specific health-care needs experienced by migrant and mobile populations.”* Migrant sex workers, who are
legally prohibited from working in the sex industry, are under constant threat of detention and deportation, thus
hindering their access to health and support services and the police for fear of being labeled victims of
trafficking.X™ In Canada, anti-trafficking enforcement efforts such as raids by law enforcement agencies including
the RCMP, Canada Border Services Agency (CBSA) and municipal police put women from the most marginalized
groups, including Indigenous and migrant women, in danger. Law enforcement agencies across Canada have
regularly participated in mass, indiscriminate efforts to identify trafficking victims in the sex industry such as
Operation Northern Spotlight, during which police have detained and harassed numerous sex workers where
there has been no evidence of coercion, exploitation, or human trafficking.”™ The routine conflation of sex work
and trafficking results in the over-policing of sex workers, especially those who are Indigenous or migrant. When



police have raided sex work establishments or posed as clients in their efforts to “rescue” human trafficking
victims, sex workers have repeatedly experienced this as a form of intimidation, harassment, surveillance and a
gross violation of privacy that has further entrenched fear and distrust of police services.™

Decriminalizing sex work is in line with recommendations made by UN Special Procedures and other UN
agencies. Mr. Anand Grover, the previous UN Special Rapporteur on the right to health, has concluded that
criminalizing sex work diminishes sex workers’ bargaining power in choosing clients and negotiating condom
use, impedes sex workers’ access to health services, and denies them protections that legal work requires, such
as occupational health and safety standards.” Mr. Grover has also described the negative ramifications of
criminalizing third parties, criticized the conflation of sex work and trafficking, and called for the
decriminalization of sex work.*" As he notes, decriminalizing sex work “forms a necessary part of a right-to-
health approach to sex work, and can lead to improved health outcomes for sex workers.”*V

Similarly, the Global Commission on HIV and the Law has recommended that States “repeal laws that prohibit
consenting adults to buy or sell sex, as well as laws that otherwise prohibit commercial sex” and refrain from
using trafficking laws “against adults involved in consensual sex work” in order to ensure an “effective,
sustainable response to HIV that is consistent with human rights obligations” . The UN Special Rapporteur on
violence against women has also noted the need to ensure that “measures to address trafficking in persons do
not overshadow the need for effective measures to protect the human rights of sex workers”™ while UN
Women has expressed its support for decriminalizing sex work, acknowledging that sex work, sex trafficking and
sexual exploitation are distinct, and that their conflation leads to “inappropriate responses that fail to assist sex
workers and victims of trafficking in realizing their rights.”*i

Iv. Recommended actions

e |Immediately repeal all sex work—specific criminal laws, including the offences in the Protection of
Communities and Exploited Persons Act, which endanger sex workers’ lives, health, and safety;

e |Immediately repeal all immigration regulations that prohibit migrant people from working in the sex
industry, and have led to the detention and deportation of migrant sex workers;

e Stop raids, detentions and deportations of sex workers through anti-trafficking, anti-sex work and
immigration laws and ensure Canada Border Services Agency is never involved in anti-trafficking
investigations, because their involvement exacerbates migrant workers’ fears of detention and
deportation and inhibits reporting of violence if it occurs;

e Putin place legislative measures, including occupational health and safety legislation, to ensure that sex
workers’ rights, safety, and dignity are respected, guaranteeing that sex workers and their allies are
consulted in doing so;

e Fund programs and services that are developed by people who have lived experience selling sexual
services, ensuring that such measures are made available to everyone; and

e Support measures to improve the safety of individuals selling sexual services, including by providing
significant resources for income support, poverty alleviation, housing, childcare, education and training,
and support or treatment for people who use drugs or alcohol, including for youth, Indigenous Peoples,
and migrants.
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