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l. Introduction

| am the co-executive director of the HIV Legal Network, and am presenting today on behalf the Network and
the Centre on Drug Policy Evaluation (CDPE). | am going to focus my remarks today on the section of Bill C-5 that
pertains to “Evidence-based Diversion Measures” and propose specific amendments.

a. Full repeal of section 4 of the Controlled Drugs and Substances Act

Despite acknowledging in its “Declaration of Principles” the need to “protect the health, dignity and human
rights of individuals who use drugs,” the stigma associated with criminalization, and that “judicial resources are
more appropriately used in relation to offences that pose a risk to public safety,” Bill C-5 stops short of repealing
section 4 of the Controlled Drugs and Substances Act (CDSA), the provision criminalizing drug possession for
personal use.

From 2014 to 2020, police in Canada made more than 600,000 arrests for drug offences; two-thirds of those
were for simple drug possession.'

Not only does drug prohibition fuel stigma and discrimination against people who use drugs, criminal records
limit employment and housing opportunities, affect child custody, and restrict travel.

Studies have has also shown frequent contact police have with people who use drugs contributes to what
researchers call the “health risk environment” through pathways such as syringe and naloxone confiscation and
physical and verbal harassment, which can lead to syringe sharing, rushed injection, and isolation while using
drugs. Furthermore, studies have shown how police encounters act as barriers to accessing health services. Drug
prohibition therefore perpetuates widespread human rights violations and contributes to epidemics of
preventable illness and death including HIV, hepatitis C, and other infections, as well as overdose, which has
resulted in nearly 27,000 deaths between January 2016 and September 2021 across Canada.

In Canada, there is strong support to decriminalize drug possession from community organizations, harm
reduction and human rights advocates, public health authorities, and law enforcement. In 2021, more than 100
civil society organizations across the country, including groups of people who use drugs, families affected by
drug use, drug policy and human rights organizations, frontline service providers, and researchers released a
national drug decriminalization platform for Canada that recommended not only the decriminalization of simple
drug possession, but also of necessity trafficking, defined as the sharing or selling of drugs for subsistence, to
support personal drug use costs, or to provide a safe supply" (i.e., safe alternative sources of drugs to the
contaminated, unregulated drug supply).




Public health authorities across the country have similarly endorsed the decriminalization of drugs for personal
use.m

Moreover, Health Canada’s Expert Task Force on Substance Use recommended “Health Canada end criminal
penalties related to simple possession.”

Provincial” and municipal’ authorities are increasingly joining these calls and Vancouver, British Columbia, and
Toronto have formally requested an exemption to decriminalize simple possession within their jurisdictions.

Globally, numerous United Nations (UN) entities and human rights experts have expressed support for
decriminalization, including the World Health Organization (WHO), the Joint United Nations Programme on
HIV/AIDS (UNAIDS), the UN Development Program (UNDP), the UN Special Rapporteur on the right to health,"
and the UN Special Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment.""
In 2018, all 31 agencies of the UN system (including the UN Office on Drugs on Crime, the lead technical agency
on drug policy issues) adopted a common position recommending to all governments that they decriminalize
simple drug possession. Vi

Considering ample evidence demonstrating the harms associated with criminalizing simple drug possession
and consistent with the Declaration of Principles, Bill C-5 should include a full repeal of section 4 of the CDSA.

b. Amendments to the Declaration of Principles™

Short of such repeal, we recommend amendments to section 10.1 regarding the “Declaration of Principles” that
explicitly:

e acknowledges that most cases of substance use do not pose “problems” for the individual; centers
human rights;

o references the harms of criminalizing “necessity trafficking” (defined as the sale or exchange of drugs for
subsistence, to support personal drug use costs, or to provide a safe supply); and

e acknowledges the disproportionate impacts of criminal sanctions on drug possession on Black,
Indigenous, and other racialized communities.

As detailed in the national civil society platform on a rights-based path for drug policy,* decriminalizing the
selling and sharing of a controlled substance for subsistence, to support personal drug use costs, and to provide
a safe supply (“necessity trafficking”) is also in line with a human rights and public health-based approach to
drug policy. It is common for people to sell limited quantities of drugs to others in their network as a means of
livelihood, to support their own independent use, or to provide a safe supply. A significant proportion of people
who use drugs sell drugs to manage their own use and avoid withdrawal. Research has also indicated that many
street-level people who sell drugs take positive steps to protect their clients, such as using drug checking
technologies and communicating clearly about the content of the drugs, to put those clients in a position to
better manage the risks of their drug use.X" It is a poor use of public resources to criminalize selling or sharing in
these circumstances and this should be acknowledged in the Declaration of Principles. Instead, focus should be
put on improving accessibility of harm reduction, treatment services, education, access to a safe supply of
substances, and other supports as well as any law enforcement efforts targeting more serious offences within
and outside the drug trade.

At the same time, it is important to acknowledge the disproportionate impacts of drug prohibition on Black and



Indigenous communities in the Declaration of Principles. Canada’s drug control framework is rooted in, and
reinforces, racism and colonialism and Black and Indigenous communities in Canada continue to be
disproportionately charged, prosecuted, and incarcerated for drug offences:

e InToronto, data collected from 2003 to 2013 by the Toronto Police Service indicate Black people with no
history of criminal convictions were three times more likely to be arrested for cannabis possession than
white people with similar backgrounds

e A 2019 study of cases between 2007-2013 found that Black youth accused of cannabis possession in
Ontario were more likely to be charged and less likely to be cautioned than white youth and youth from
other racial backgrounds.xV

e A 2020 report found that Black and Indigenous people are dramatically overrepresented in drug charges
recommended by the Vancouver Police Department. While making up 1% of the city’s population, Black
people have accounted for 6.4% of drug trafficking and possession charges in Vancouver since 2014;
Indigenous people have accounted for almost 18% of drug trafficking and possession charges but are
just 2.2% of the city’s population.

e A 2020 study found that Black and Indigenous people continue to be overrepresented in cannabis
possession arrests across Canada.®"!

e A 2020 study conducted by the Ontario Human Rights Commission found that Black people were more
likely to be charged, over-charged, and arrested by the Toronto Police Service. Between 2013 and 2017,
Black people in Toronto were 4.3 times more likely to be charged with cannabis possession than their
representation in the general population would predict. !

e A 2022 report analyzed non-cannabis simple drug possession arrest data from police services in select
major cities in Canada. Data from 2015 to 2021 indicates that Black people were nearly three times
more likely in Ottawa, nearly four times more likely in Toronto, and around 6.6 times more likely in
Vancouver to be arrested for drug possession than their representation in the population would predict.
Indigenous people were nearly six times more likely in Regina, five times more likely in Saskatoon, and
nearly eight times more likely in Vancouver to be arrested for drug possession than their representation
in the population would predict.

An explicit reference to the disproportionate impacts of drug prohibition on Black and Indigenous communities
is critical, especially if Bill C-5 does not repeal the prohibition of simple drug possession and merely relies on law
enforcement discretion — a discretion which has been exercised unevenly against racialized communities. As the
Report of the Commission on Systemic Racism in the Ontario Criminal Justice System concluded more than two
decades ago, “persons described as black are most over-represented among prisoners charged with drug
offences”™ — a reality that persists today.

¢. Nullification of principles

Section 10.2(1) of Bill C-5 requires a peace officer to “instead of laying an information against an individual
alleged to have committed an offence under subsection 4(1), consider whether it would be preferable, having
regard to the principles set out in section 10.1, to take no further action, to warn the individual or, with the
consent of the individual, to refer the individual to a program or to an agency or other service provider in the



|”

community that may assist the individual.” Despite this requirement, section 10.2(2) of Bill C-5 indicates that
subsequent charges are not invalidated if a peace officer fails to consider these options.

We recommend deleting this paragraph altogether, as it undermines or largely nullifies the purpose of the Bill.

d. Police record-keeping

Section 10.4 of Bill C-5, regarding a “record of warning or referral” provides:

The police force to which a peace officer referred to in section 10.2 belongs may keep a record of any
warnings or referrals relating to individuals alleged to have committed an offence under subsection 4(1).

This provision is contrary to the spirit of Bill C-5 and the Declaration of Principles. Police record-keeping would
negatively affect the privacy of people who use drugs and undermine the potential to improve the quality of
their encounters with police.

Research with people who use drugs has shown that in jurisdictions that have partially “decriminalized” simple
drug possession (e.g., by retaining administrative sanctions), a hidden implication is that it can lead to an
increase in the frequency of interactions between people who use drugs and police. Practices such as police
monitoring and surveillance led respondents to sense a loss of privacy and increased feelings of monitoring and
surveillance. It is imperative that police not engage in monitoring, surveillance, and record-keeping under the
guise of reform or public safety. Therefore, we suggest replacing “may” with “must not.”
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* The proposed amendments are marked in red, below:




Declaration of Principles
10.1 The following principles apply in this Part:

(a) problematic substance use should be addressed primarily as a health and social issue, and in most
cases substance use is not problematic;

(b) interventions should be founded on evidence-based best practices and should aim to protect the

health,-dignity-and-humanrights-human rights, dignity and health of individuals who use drugs and to

reduce harm to those individuals, their families and their communities;

(c) criminal sanctions imposed in respect of the possession of drugs for personal use eanincrease the
stigma associated with drug use and are not consistent with human rights or established public health
evidence;

(d) criminal sanctions imposed in respect of the sale or exchange of drugs for subsistence, to support
personal drug use costs, or to provide a safe supply are not consistent with human rights or established
public health evidence;

(e) interventions should address the root causes of problematic substance use, including by
encouraging measures such as voluntary education, treatment, aftercare, rehabilitation and social
reintegration; and

(f) Black, Indigenous, and other racialized communities have been disproportionately affected by the
criminal sanctions imposed in respect of the possession of drugs; and

(g) judicial resources are more appropriately used in relation to offences that pose a risk to public
safety.
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