
 
 

  
  

Submission of Questionnaire on Racism and the Right to Health 

 

The HIV Legal Network is grateful for the opportunity to complete this questionnaire 
and inform the Special Rapporteur on the highest attainable standard of physical and 

mental health’s forthcoming report to the General Assembly on the theme of racism and 

the right to health. 
 

 
Contact Details 

 

Type of Stakeholder (please 
select one) 

  Member State      
  Observer State 

  Other (please specify): Civil Society 

Name of Survey Respondent HIV Legal Network 
 

Email iannamanthadoo@hivlegalnetwork.ca 

ckazatchkine@hivlegalnetwork.ca 
 

Can we attribute responses to 
this questionnaire to your 

Institution publicly*?  

 
*On OHCHR website, under the 

section of SR health 

 Yes           No 
 

Comments (if any): N/A 

 

 

Key Questions 

 

1. What are the main ongoing manifestations of racism, and related forms of 

discrimination enabled by racism that may be prevalent in your country in the 

area of the right to health broadly including in underlying determinants of 

health, health outcomes and access to health care?  

 

The criminalization of HIV non-disclosure and related forms of discrimination are 

ongoing manifestations of racism in Canada in relation to the right to health, particularly 
against Black and Indigenous communities.  People living with HIV in Canada can be 

criminalized for not disclosing their HIV-positive status to their sexual partners in certain 
circumstances.i As recognized by the House of Commons Standing Committee on Justice 

and Human Rights in its 2019 study of HIV criminalization, the law in Canada is “overly 

broad and punitive”:ii a person can be convicted of aggravated sexual assault for HIV 
non-disclosure even if they had no intent to cause harm, posed little to no risk of 

transmission, and did not actually transmit HIV. Those convicted face up to a lifetime in 
prison and mandatory registration on the sex offender registry.iii  The UN Special 

Rapporteur on the right to health has previously described HIV criminalization as an 
infringement on the rights to health, privacy, equality, and non-discrimination.iv 
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Racialized populations in Canada are disproportionately impacted by the criminalization 

of HIV non-disclosure, both because they are disproportionately affected by HIV and 
because certain racialized populations are disproportionately prosecuted for HIV non-

disclosure. According to a recent analysis, there were 224 HIV non-disclosure-related 
prosecutions in Canada between 1989 to 2020.v Black men and Indigenous women 

(compared to other women charged) are disproportionately represented among those 

prosecuted.vi In addition, Black and Indigenous people in these cases face harsher 
punishment at each stage of the criminal legal system compared to white people, as further 

explained in the section below.   
 

Research on Canada’s HIV non-disclosure laws has shown that African, Caribbean, and 

Black communities experience the criminal law as another form of racial oppression.vii 
Likewise, Indigenous women living with HIV have described how the criminalization of 

HIV non-disclosure constitutes an additional layer of colonial violence and control over 
their bodies, minds, and spirits.viii In one study, Indigenous respondents raised concerns 

about the inaccessibility of understanding the HIV criminalization framework because 

Indigenous communities, who are at a heightened risk for HIV, often face lower literacy 
rates as a result of the legacy of colonialism.ix  

 
Additionally, the harmful effects of the law are compounded by the ensuing media 

coverage in HIV-related criminal prosecutions. Media coverage of these cases tends to 

focus disproportionately on Black and migrant defendants. While Black immigrant men 
represented 15% of defendants charged with aggravated sexual assault for HIV non-

disclosure between 1989 and 2015, they accounted for 61% of news coverage.x This 
coverage contributes to troubling racist stereotypes,xi by representing men living with 

HIV as “dangerous, hypersexual, foreigners who pose a threat to the health and safety of 

individuals (white women) and, more broadly, the imagined Canadian nation.”xii   
 

For Indigenous and Black women, HIV criminalization presents additional, intersecting 
harms, beyond the risk of prosecution. Women living with HIV are disproportionately 

impacted by gender-based violence, and HIV criminalization can further increase this risk 

of violence.xiii A large proportion of the HIV criminalization cases where a woman was 
charged involved Indigenous women and women who have long histories of sexual abuse 

by men.xiv  As the Standing Committee on Justice and Human Rights recognized, the 
current laws on HIV non-disclosure “fails to address how both cis and trans women may 

not be able to safely negotiate condom use with their sexual partners” and can also “make 

women more vulnerable to intimate partner violence.”xv  Research has shown how 
Canada’s HIV non-disclosure laws have pushed women living with HIV to stay in abusive 

relationships, and deterred them from reporting violence for fear of themselves being 
charged for non-disclosure.xvi Indeed,  in some cases, women have faced charges for HIV 

non-disclosure in the context of themselves being sexually assaulted.xvii  

 
Overall, HIV criminalization negatively impacts the right to health of all people living 

with HIV, but especially for people living with HIV who are racialized. It does so by 
harming HIV prevention efforts by increasing HIV-related stigma and fear,xviii hindering 

access to and eroding trust in voluntary approaches to HIV prevention,xix care, and 
testing,xx and spreading misinformation about the nature of HIV and its transmission.xxi 

Some individuals may choose to delay testing and treatment out of fear of being 

prosecuted.xxii Concerningly, criminalization both obscures and reinforces the 
determinants that increase vulnerability to HIV, such as socioeconomic status, 

immigration status, education levels, gender-based violence, and access to healthcare.  
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2. Who are the most affected people and why? Please describe existing disparities 

in the provision of and access to health services that affect people of different 

racial and ethnic origin, descent as well as other groups, such as migrants. The 

lack of data, analysis or health indicators in this regard may also be reflected. 

 

Black and Indigenous people are disproportionately impacted by HIV and by HIV 
criminalization.  

 
HIV among Black and Indigenous communities 

Data on the racial demographics of Canada’s HIV epidemic is partial and inadequate, 

leading to a reliance on ongoing epidemiological surveillance data of new HIV infections 
instead. In 2019, where race was known, Indigenous people and Black people accounted 

for 24.7% and 25.5% of new HIV infections in Canada,xxiii while only accounting for 
3.5% and 4.9% of Canada’s total population, respectively.xxiv Among women, Indigenous 

women and Black women accounted for 40% and 42.1% of new HIV infections, 

respectively.xxv Furthermore, Indigenous peoples across Canada have a 2.7 times higher 
incidence rate for HIV infection compared to non-Indigenous peoples.xxvi 

 
Systemic racism creates barriers to accessing quality healthcare which increases HIV 

vulnerability among racialized populations in Canada. Both African, Caribbean, and 

Black communities and Indigenous communities are more likely to receive lower quality 
health care from practitioners, who are predominantly white, and may hold racist 

views.xxvii African, Caribbean, and Black women are also increasingly susceptible to HIV 
due to factors such as inadequate information or misinformation; sexual violence within 

and outside of marriage; and gender inequality, which may result in dependency on male 

partners and the inability to negotiate safe sex.xxviii The stigma and discrimination 
perpetuated by HIV criminalization and structural violence also create distrust by 

racialized populations of healthcare institutions. Accordingly, this deters Black and 
Indigenous people from accessing services, treatment, supports, and information, which 

all help to mitigate the health impacts of HIV.xxix 

 
HIV related prosecutions among Black and Indigenous communities 

Even considering the disproportionate prevalence of HIV in these communities, a recent 
study analyzing prosecutions for HIV non-disclosure between 1989 to 2020 showed that 

Black men are also disproportionately represented among those prosecuted for alleged 

HIV non-disclosure. xxx  As well, Black and Indigenous people are convicted at a higher 
rate, acquitted at a lower rate, and are more likely to face prison sentences compared to 

white people who face similar charges.xxxi  
 

In particular:xxxii  

- Of those charged in HIV non-disclosure-related cases, at least 22% of accused are 
Black people and 7% are Indigenous people.  

- Among men prosecuted for whom race is known, 35% have been Black.  
- Among women prosecuted for whom race is known, 33% are Indigenous. In 

comparison, Indigenous women only make up 4% of the total female population 
in Canada, according to the 2016 census.xxxiii   

- 7% of Black defendants and 12.5% of Indigenous defendants are acquitted, 

compared to 15% of white defendants. 
- Only 7% of Black defendants and 6.25% of Indigenous defendants had their 

charges dismissed, stayed, or withdrawn, compared to 12% of white defendants. 



- Black and Indigenous defendants face higher conviction rates (86% and 81.25%) 

compared to white defendants (73%). 
- Black and Indigenous defendants are more likely to face prison time for a non-

disclosure-related conviction (73% and 75%) compared to white defendants 
(57%). 

 

These statistics align with broader trends, which highlight that systemic racism within 
policing, prosecutions, and the criminal legal system generally, results in the 

overincarceration of Black and Indigenous people in Canada.  While accounting for only 
3.5% of Canada’s total population,xxxiv Black people in 2018-2019 represented 8% of the 

federal prison population.xxxv In Ontario in 2010, Black men were five times more likely 

to be incarcerated than white men, and Black women were three times more likely to be 
incarcerated than white women.xxxvi Similarly, in 2021, Indigenous people represented 

32% of individuals incarcerated in federal corrections,xxxvii despite only comprising 
approximately 5% of the total population in Canada.xxxviii Overrepresentation is even 

worse for Indigenous women –– on December 17, 2021, Canada’s correctional 

ombudsperson cautioned that Indigenous women are nearing 50% of the proportion of 
women incarcerated in federal prisons.xxxix 

 
In some jurisdictions in Canada, prosecutorial policies on HIV non-disclosure exempt 

from criminal liability those who maintain suppressed viral loads for 4 to 6 months.xl  

Although this represents a positive development in limiting HIV-related prosecutions, 
these policies increase the disproportionate impacts of HIV criminalization on racialized 

communities.  As a result of various barriers to accessing healthcare, many Indigenous 
and Black people living with HIV do not have consistent access to anti-retroviral 

medications and are thus less likely to achieve suppressed viral loads for the requisite 

time period. This means that these communities are at higher risk of prosecution in 
relation to HIV non-disclosure in these jurisdictions,xli further exacerbating the 

disproportionate harms to racialized communities living with HIV.  
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