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l. Introduction

The HIV Legal Network promotes the human rights of people living with HIV or AIDS and other
populations disproportionately affected by HIV, punitive laws and policies, and criminalization, in
Canada and internationally, through research and analysis, litigation and other advocacy, public
education, and community mobilization.

The Centre on Drug Policy Evaluation (CDPE) works collaboratively with governments, affected
communities, and civil society to improve community health and safety by conducting research
and outreach on effective and evidence-based policy responses to substance use.

We are grateful for the opportunity to make this joint submission on human rights challenges in
addressing and countering all aspects of the world drug problem and will focus on the Canadian
context.

Il. Criminalization and Canada’s Drug Poisoning Crisis

Canada’s approach to drugs has done catastrophic harm, fuelling deadly stigma, epidemics of
preventable illness and death, and widespread, egregious violations of human rights.
Criminalizing drugs has erected barriers to health care and exacerbated health-related harms,
including a drug poisoning crisis that has resulted in 34,455 opioid toxicity deaths across
Canada between January 2016 and September 2022.' Fentanyl and fentanyl analogues
continue to be major drivers of overdose, with 81% of accidental apparent opioid toxicity deaths
involving fentanyl between January and September 2022." Data from Toronto’s Drug Checking
Service indicate new high-potency opioids are continuously being introduced into the
unregulated opioid supply,™ with a significant increase in multiple high-potency opioids
presenting in a single sample in 2022.V Unexpected contents in the unregulated opioid supply
have also been observed by drug checking services in British Columbia.”

Driven by Canada’s long-standing policy of criminalizing drugs, the unregulated drug supply
continues to become more potent and unpredictable year-over-year. The emergence of high-
potency opioids in the drug supply can be understood by the “Iron Law of Prohibition,” which
dictates that as law enforcement becomes more intense, the potency of prohibited substances
increases." In addition, the observed displacement/replacement effect'! indicates that the
scheduling of substances is routinely followed by the emergence of new substances often
posing greater harms from consumption. By exacerbating the toxicity of the unregulated drug
supply, Canada’s drug prohibition framework is responsible for causing a public health crisis of
overdose fatalities and has also contributed to the disproportionate incarceration of Black and
Indigenous people in Canada for drug offences — undermining the rights to health, life, freedom
from cruel, inhuman or degrading treatment, freedom from arbitrary arrest and detention, liberty
and security of person, as well as equality and non-discrimination.


http://www.hivlegalnetwork.ca/
https://cdpe.org/

lll. Responding to Canada’s Drug Poisoning Crisis

Against the background of a worsening drug poisoning crisis, Canada has supported a handful
of time-limited programs to provide a safer supply of pharmaceutical grade medications that
are of known quality and quantity to people who use drugs, with a focus on those who have not
been successful with traditional treatments and are at high risk for overdose.'" Emerging
evidence indicates that safer supply programs reduce the use of drugs from the unregulated
supply as well as the risk of death and overdose, increase engagement and retention in
programs and care, improve physical and mental health, as well as social well-being and
stability, and are a critical option on the continuum of care for people who use drugs.* Yet very
limited capacity* as well as barriers to entry* leave the vast majority of people who use drugs to
rely on an unregulated supply, leading to a staggering loss of life due to overdose fatalities and
failing to fulfill the rights to the highest attainable standard of health, life, and security of the
person. Canada has yet to expand access to a regulated supply by engaging in the legalization
and regulation of controlled substances as part of a public health approach to drug policy,
despite recommendations in 2021 from Canada’s own Expert Task Force on Substance Use to
do so.™

Drug checking services, which provide people who use drugs with information on the chemical
composition of their drug samples to facilitate more informed decision-making, have also
emerged in recent years as an essential overdose prevention response in Canada. Research
indicates that drug checking services influence the behaviour of people who use drugs,
particularly when results are unexpected or drugs of concern.* Monitoring of unregulated drug
markets by drug checking services is also well established and can inform public health alerts,
offering benefits to the broader community.*V Although drug checking services offer critical
information where they are available in Canada, such services have been adopted as pilot
programs in a small number of primarily urban settings® and are without long-term funding
commitments needed to sustain operations, violating the rights of people who use drugs to
health, life, and security of the person.

Another key measure to address Canada’s drug poisoning crisis is supervised consumption
services (SCS), which are settings that provide a safe, hygienic environment where people can
use drugs under the supervision of trained staff or volunteers to prevent the transmission of
infections and overdose-related deaths. Evidence demonstrate that SCS: reduce the risk of
accidental overdose because people are not rushing or using alone, connect people to social
services, provide or connect people to healthcare and treatment, reduce public drug use and
discarded drug equipment, prevent HIV and HCV transmission, reduce strain on emergency
medical services, and provide space for people to connect with staff and peers.*' SCS can also
provide a refuge from various forms of violence that women who use drugs may experience on
the street.*" While a growing number of SCS are being implemented across the country, ** gaps
in coverage persist, driven in part by onerous requirements for every site to obtain a federal
exemption to operate, hostile local governments, and limited access to funding.* As a result,
community members have been forced to implement unsanctioned sites to save lives.™
Restrictions on inhalation services (which in some provinces is the route of consumption that
has resulted in most overdose deaths)*" and on assisted injection (i.e., administered by SCS
staff) imposed by the criminalization of trafficking also deter people from accessing the service.
Inadequate access to SCS and restrictions on the critical services they can offer violate rights to
health, life, security of the person, and liberty (given the risk of arrest and prosecution for
unsanctioned sites or services).



Unsurprisingly, few if any prisons in Canada offer any of the above critical overdose prevention
measures, despite dramatic recent increases of deaths in custody.*" The vast majority also
deny people in prison immediate access to naloxone, an exceedingly safe medication that can
temporarily reverse an opioid overdose.*" Most provinces across Canada offer free,
unrestricted access to naloxone through first line responders, health centres, and pharmacies. ™
Yet prisoners in Canada — a grossly disproportionate number of whom are Indigenous and
Black — do not receive the same standard of care. In most prisons, naloxone is only accessible
to prison health care or security staff and prisoners are not permitted to have naloxone kits
inside their cells in the event their cellmates suffer an opioid overdose. Correctional health care
staff will not always be immediately available in overdose situations, yet the time taken to
respond to an opioid overdose can mean the difference between life and death. Training all
prisoners on naloxone administration and ensuring all prisoners have direct access to naloxone
kits (including nasal naloxone sprays) in their cells would save lives and better fulfill Canada’s
obligations to uphold the rights of people in prison to health, life, security of the person, as well
as equality and non-discrimination.

In addition to the numerous harms of drug prohibition outlined above, criminalization pushes
people to use their drugs in isolation, compromises their ability to take vital safety precautions,
and deters people from essential health care and harm reduction services.*" Black and
Indigenous people in Canada are also disproportionately charged, prosecuted, and incarcerated
for drug offences,*! depriving them of their rights to equality and non-discrimination, freedom
from arbitrary arrest and detention, security of the person, and health. Canada has taken some
steps to mitigate the harms of criminalization, but in order to more meaningfully undo the harms
of drug prohibition, it must decriminalize drug possession for personal use and the sharing
or selling of drugs for subsistence, to support personal drug use costs, or to provide a
safer supply Vi

IV. Recommendations

In his report, we recommend the High Commissioner to call on Member States to:

e Expand access to safer supply, drug checking, and supervised consumption services, as
well as naloxone, including in prisons, to curtail the harms of the unregulated drug
market.

e Decriminalize the possession of all drugs for personal use and the sharing or selling of
drugs for subsistence, to support personal drug use costs, or to provide a safer supply,
and remove all sanctions for such activities.

¢ Commit to legalizing and regulating all controlled substances.
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