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Land  
acknowledgement

The HIV Legal Network, African 
Caribbean Council on HIV/AIDS  
in Ontario (ACCHO), Africans in 
Partnership Against AIDS (APAA), 
and Black Coalition for AIDS 
Prevention (Black CAP) are  
located across this land now called 
Canada on treaty lands, stolen 
lands, and unceded territories of 
many different Indigenous groups 
and communities who have 
respected and cared for this land 
since time immemorial. Taking the 
lead from Indigenous communities, 
we work to address the ongoing 
injustices and resulting health 
inequities faced by Indigenous 
Peoples, which contribute to the 
disproportionate impact of the HIV 
epidemic and toxic drug crisis on 
Indigenous communities. 

We also acknowledge the legacy  
of anti-Black racism, its relationship 
to the criminalization of people 
who use drugs, and how this fuels 
the mass incarceration of African, 
Caribbean, and Black (ACB) 
communities and Indigenous 
Peoples. We are committed to 
further learning to work in 
solidarity with Indigenous and 
Black peoples to undo the harms  
of repressive drug policy.
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INTRODUCTION
Across Canada, African, Caribbean, and Black (ACB) people face state-sanctioned 
violence that is deeply rooted in the legacy of slavery and the enduring presence of  
anti-Black racism, which manifests in Canada’s drug laws. Black people are racially 
profiled and disproportionately criminalized and targeted by drug laws, which are 
themselves rooted in colonialism and the oppression of Black, Indigenous, racialized,  
and migrant communities. This has had severe consequences for Black communities  
in Canada, leading to child apprehension, mass incarceration, and deportation. As  
Black advocates have long urged, decriminalizing people who use and share drugs is  
one necessary component of undoing systemic discrimination against Black people.

This pamphlet answers questions about Canada’s drug laws to provide better knowledge of drug offences  
and the powers of police, prosecutors, and courts. 

It provides legal information, not legal advice. Legal information can help you understand the law, but it  
is general. Legal advice is specifically about your situation. If you want or need legal advice, you should talk to  
a lawyer. (See www.hivlegalnetwork.ca/BlackCommunities for information about how to find a lawyer.) 

1.	�Is it against the law to use  
or have drugs on me for my own 
personal use?
�In Canada, it is a crime to possess  
“controlled substances” like opioids,  
cocaine, methamphetamines, and ecstasy, 
even for your own personal use (“simple 
possession”) unless they have been prescribed  
to you.1 The federal law that regulates these drugs 
is called the Controlled Drugs and Substances  
Act (CDSA), and simple possession is prohibited 
under section 4. 

2.	�What if I have a prescription? 
It is legal to possess a drug that is prescribed  
to you, provided that the prescription is in your 
name. For some drugs, the prescription also has  
to authorize you to carry them outside your home. 
It is a good idea to keep your paper prescription 
with you if you intend to carry your dose(s). It is 
illegal to possess another person’s prescription 
drug, even if they share it with you. It is illegal to 
share your prescription drug with another person. 

www.hivlegalnetwork.ca/BlackCommunities
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3.	�Does the amount of drug I possess make a difference?
It is a serious criminal offence to possess  
drugs for the purpose of giving them to someone  
else, whether you sell them or share them freely 
(i.e. “drug trafficking”).2 In Canadian law, there is  
no specific “threshold quantity” that distinguishes 
between possession for personal use and 
possession for “trafficking.” However, police and 
courts will consider the quantity when deciding  
if someone possessed drugs for personal use or  
for trafficking (e.g. the larger the quantity, the more 
likely they consider the possession for trafficking). 
They also consider factors such as the amount of 
cash on the person, and the presence of items 
such as scales and baggies.3 

The punishment for simple possession depends 
on factors such as the type of drug:

•	� “Schedule I” drugs include heroin, fentanyl, 
other opioids, cocaine, ecstasy, amphetamines, 
and methamphetamines. If convicted of simple 
possession of Schedule I drugs, the maximum 
jail time is seven years. 

•	� “Schedule II” drugs are synthetic cannabinoids. 
If convicted of simple possession of Schedule 
II drugs, the maximum jail time is five years. 

•	� “Schedule III” drugs include LSD and magic 
mushrooms. If convicted of simple possession 
Schedule III drugs, the maximum jail time is 
three years. 

If it is the first time you are charged with simple 
possession, the maximum punishment is a fine of 
$1,000, six months’ jail time, or both. 

Recent legal and policy developments meant to limit charges for simple drug possession
Section 10 of the CDSA sets out principles that  
police and prosecutors (i.e. government lawyers)  
must consider before charging someone for simple 
possession, including that “problematic substance  
use should be addressed primarily as a health and 
social issue.” Based on these principles, the law says 
that when considering charges for simple possession, 
police and prosecutors should determine  
whether it would be preferable to: 

1.	� take no further action;

2.	� warn the individual; or 

3.	� with their consent, refer an individual to a  
program, agency, or other service provider  
in the community to assist them.4 

Additionally, the Public Prosecution Service of  
Canada has provided guidance to drug prosecutors  
in all provinces except Quebec and New Brunswick  
on factors to consider in relation to simple possession 
charges.5 The guidelines state that criminal prosecution 
should be reserved for the “most serious manifestations 
of the offence” (e.g. where there is a risk to the safety  
or well-being of others, and particularly children or 
young people; where it is associated with another  
drug offence or criminal offence; if it occurs in a jail  
or prison) and that alternatives to prosecution 
should always be considered, including when the 
possession relates to “a substance use disorder.” 

While police and prosecutors are not required  
to follow them, and simple possession remains a 
crime, these principles and guidance are meant  
to encourage police and prosecutors to limit 
charges for simple drug possession. 

https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p5/ch13.html
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p5/ch13.html


There is also a separate law for cannabis called  
the Cannabis Act.6 While recreational cannabis use  
was legalized in 2018, there are still restrictions on 
possessing the drug. People aged 18 and over are  
only permitted to possess cannabis that they have 
obtained from government-authorized sellers or  
to grow up to four cannabis plants per household,  
and only up to 30 grams of dried cannabis in a public 
space. Some provinces have also established rules 
about the maximum quantity of cannabis you can 
possess at home.

Each province has also established minimum ages  
for recreational cannabis possession. 

People can face criminal prosecution for possessing 
any cannabis obtained illegally (i.e. not through a 
government-authorized source). 

Breaking any of these laws could lead to  
imprisonment of up to five years for those aged 18  
and over and a youth sentence for those under 18. 
Individual provinces may have additional laws that 
govern where consumption can and cannot occur.

Other exceptions to charges of simple drug possession under the CDSA:
If you are at the scene of an overdose:

•	� The Good Samaritan Drug Overdose Act can 
prevent police from arresting or charging you  
and others at the scene of an overdose, if you  
have sought medical help for yourself or for 
someone else who has overdosed. In this case, 
police cannot arrest or charge you for simple 
possession, or for violating any condition of your 
parole, bail, probation, or conditional sentence 
(“house arrest”) related to a previous simple 
possession charge.7 

•	� The Good Samaritan Drug Overdose Act  
does not prevent police from arresting and 
charging you and others for other offences outside 
of simple possession; outstanding arrest warrants; 
or violating any condition of your parole, bail, 
probation, or conditional sentence relating to  
an offence that is not simple possession. 
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4.	�Can I be arrested for using the 
services of a needle and syringe 
program, a supervised 
consumption site, or overdose 
prevention service?
You cannot be arrested for merely being present  
at a needle and syringe program, a supervised 
consumption site, or overdose prevention service. 

While it is against the law to possess certain  
drugs in Canada (with the exceptions noted in  
Q1 above), the government can exempt clients  
and operators of a supervised consumption site  
or overdose prevention service from criminal 
prosecution for the possession of illegal drugs 
while they are on the premises.8 In practice, this 
means that you can possess and use drugs 
without the threat of criminal prosecution, if you 
do it inside the exempted site or service. You  
are not exempt while in transit to the site.

Other harm reduction settings, like a needle and 
syringe program, are not exempted from Canada’s 
drug laws, so you may still risk criminal charges if 
you use drugs inside those locations (with the 
exceptions noted in Q1 above).

5.	�Can I be charged for possessing 
drug use equipment?
Outside a harm reduction setting, you cannot  
be criminally charged for simply having drug use 
equipment. We are not aware of anyone ever  
being charged for merely possessing unused  
drug use equipment. 

However, it is important to note that some cities 
have specific laws that prohibit the use or “display” 
of drug use equipment or “drug paraphernalia” in 
public spaces.9 

6.	�What about having used  
drug equipment?
Possessing equipment that has been used and 
contains traces of illegal drugs is technically 
against the law, just like possessing the drugs 
themselves is illegal.10 

Police have confiscated or destroyed drug  
use equipment they have found on people and 
threatened to arrest people because of drug 
residue in their equipment or otherwise used  
the possession of used equipment as the basis  
to search and lay other charges.11 While such 
incidents may be less common, it is important  
to know you may be at risk of prosecution for  
the crime of possessing illegal drugs (or other 
offences, depending on the results of a search)  
just by possessing the equipment after it has  
been used. 
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7.	�What are your rights when police stop you because they suspect you  
have committed a drug-related offence?
Anti-Black racism has fueled a long history of  
Black people being racially profiled for drug 
offences. A detention is a situation where police 
stop you and you do not think that you are free  
to leave. Some reasons the police might stop  
and detain you are if: 

•	� They claim they have a legitimate reason to 
suspect that you are involved in an ongoing or 
recent criminal offence (such as possessing 
illegal drugs) and are investigating you; 

•	� You are driving and the police suspect you of 
committing a driving offence or are performing 
an organized traffic stop (e.g. to check if you 
are driving impaired); or

•	� They arrest you for a criminal offence (e.g. 
“causing a disturbance” in a public place).12 

If it is unclear as to whether you have been 
detained, and it is safe in the moment for you to 
ask, you can ask the officer: “Am I detained?” or 
“Am I free to go?” If you are not being detained or 
arrested, you do not have a legal obligation to 
identify yourself and it is legal for you to walk away. 
You have the right to remain silent and not answer 
any questions. 

If you have been detained, you are legally required 
to remain in place. You still have the right to remain 
silent, though you may agree to identify yourself. 
You have no obligation to say anything else to 
police. You can ask the officer “Am I under arrest?” 
and if they say yes, you can ask why. 

If you have been detained or arrested, police 
are required to tell you why.

If you are not under arrest but are being detained 
because they have a legitimate reason to suspect 
you of being involved in a drug offence, police are 
not legally allowed to search your person, unless 
they believe you have a “dangerous” item on you 
and pose a serious and immediate threat to their 
own or others’ safety. 

If you have been arrested, the police must inform 
you that you can speak to a lawyer and give you 
the opportunity to do so. You have the right to 
speak to a lawyer in private before police 
interrogate you. You never have to answer any 
questions from the police, other than giving your 
name, address, and birthdate. Anything you say to 
the police can be used as evidence against you, 
including anything you say during the detention 
stage. It is also against the law to lie to police. 

While the police are allowed to ask you additional 
questions and will try to make you talk, you do not 
have to answer them. What you say may be used 
as evidence against you or others and could lead 
to a criminal charge. Only discuss your situation 
with your lawyer. (See page 10 for more information 
about legal aid and finding a lawyer.)



If you have been arrested, the police can  
only search your person and belongings if they 
have reason to believe you pose a serious and 
immediate threat to their own or others’ safety  
or if they are preserving or discovering evidence 
related to the crime for which you have been 
arrested. For example, if they arrest you for drug 
charges, they may search you for drugs.

Note: The “threat to safety” exception is often 
misused as an excuse to search people. It may be 
in your best interest to stay physically calm with 
police, so that they can’t use your actions or words 
as an excuse to claim that they “feared that you 
were armed and dangerous.” The police may argue 
that a needle or syringe is a dangerous weapon, 
and that they searched someone that they 
suspected to be using drugs because they were 
“searching for needles.” It might be best to warn 
them if you have anything sharp on you before 
they find it.13 

Drug laws and driving
The rules are different if you are driving a vehicle. 
Police have more power to stop and detain you if you 
are driving.14 If police stop you while you are driving 
and ask you for your ID and driver’s licence (and in 
some provinces, vehicle registration and insurance), 
you must give it to them.15

If the police suspect that you are driving impaired  
after having used drugs, they can require you to 
perform a physical coordination test, give a saliva 
sample to screen for illegal drugs, or be evaluated  
by an officer to determine whether you are impaired.16 

In this scenario, you do not have the right to speak to a 
lawyer beforehand.17 However, other than requiring you 
to provide your ID and driver’s license, the law does 
not require you to answer any additional questions.

If the police pull you over while you’re driving, they  
can also conduct a “plain view” search of the vehicle 
(looking around) without entering it. If the police see 
evidence of drugs, this gives them reason to search 
inside the car.18 
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Actions after arrest: 

An arrest is not the same as a conviction. You can be 
arrested but not convicted. Whether you are convicted 
will depend on the charge, the evidence, and the 
findings of the court. 

If you are arrested, police can either release you with 
conditions or keep you in jail for up to 24 hours before 
you will be taken to court where you can apply for  
bail. Bail is when you are released from jail with 
conditions until your case has been decided.19 (Bail 
does not necessarily mean paying a deposit; many 
other factors come into play, including the nature of  
the offence, your work circumstances, social ties, etc. 
Questions about this are best answered by a lawyer 
familiar with your case.) If the court refuses to release 
you, you remain in jail while your case is determined, 
or until you apply for a “bail review” and a new judge 
agrees to let you out. 

Everyone is entitled to a lawyer to defend them in 
court. Depending on your income, legal aid may help 
you pay for the lawyer. It is important to get a lawyer 
who is knowledgeable about drug offences.

If you plead guilty or are convicted, there will be a 
sentencing hearing. A sentence will be suggested by 
your lawyer and the prosecutor. Sometimes your 
lawyer and the prosecutor will agree on a sentence, 
but often they will disagree. It is always up to the judge 
to decide, and the judge can give you a different 
sentence from the one suggested. 

Once you have been convicted, you will have a 
criminal record. If you are not a Canadian citizen, this 
may impact your immigration status and your ability to 
stay in Canada. Immigration authorities may determine 
that you are “inadmissible” — meaning that you lose 
your immigration status and could be deported (i.e. 
ordered to leave Canada), even if you have permanent 
residence. It is therefore very important that you tell 
your lawyer your immigration status.
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SENTENCING AND 
IMPACT OF RACE  
AND CULTURE 
ASSESSMENTS 
Anti-Black racism is well documented in the criminal 
legal system in Canada and often results in harsher 
sentences (penalties) for Black people. Impact of  
Race and Culture Assessments (IRCAs) are reports 
that are provided by your lawyer and used by judges 
when they make sentencing decisions after a Black  
or racialized person is convicted of a crime.20 IRCAs  
are designed to help judges understand how factors 
such as racism and poverty contributed to a Black  
or racialized person being convicted of a crime and 
may recommend something other than time in jail, or 
culturally appropriate measures within a jail sentence. 

If you are accused of a crime and identify as Black,  
you should talk to a lawyer as soon as possible about 
an IRCA report and work with them to get a strong 
IRCA report. 

ADDITIONAL 
RESOURCES:
Black Legal Action Centre:  
www.blacklegalactioncentre.ca.

T. Santini, Read Between the Lines, Stella, l’amie de 
Maimie, September 2021. Online: https://chezstella.
org/wp-content/uploads/2021/11/Read-Between-the-
Lines_digital-file.pdf. 

Canadian Civil Liberties Association, Know Your Rights: 
Racial Profiling and Police Stops, December 2021. 
Online: https://policestops-yourrights.ccla.org/how-
can-this-guide-help-me. 

Canadian Civil Liberties Association, Know Your Rights: 
A Citizen’s Guide to Rights when Dealing with Police, 
2021. Online: https://ccla.org/wp-content/
uploads/2021/07/Know-Your-Rights-Booklet.pdf.

Pivot Legal Society, KNOW YOUR RIGHTS: A guide for 
people who rely on public space, June 2019. Online: 
www.pivotlegal.org/know-your-rights-handbook.

www.blacklegalactioncentre.ca
https://chezstella.org/wp-content/uploads/2021/11/Read-Between-the-Lines_digital-file.pdf
https://chezstella.org/wp-content/uploads/2021/11/Read-Between-the-Lines_digital-file.pdf
https://chezstella.org/wp-content/uploads/2021/11/Read-Between-the-Lines_digital-file.pdf
https://policestops-yourrights.ccla.org/how-can-this-guide-help-me
https://policestops-yourrights.ccla.org/how-can-this-guide-help-me
https://ccla.org/wp-content/uploads/2021/07/Know-Your-Rights-Booklet.pdf
https://ccla.org/wp-content/uploads/2021/07/Know-Your-Rights-Booklet.pdf
www.pivotlegal.org/know-your-rights-handbook
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For resources on other legal issues affecting Black communities 
and links to lawyer referral services, see our website at:  

www.hivlegalnetwork.ca/BlackCommunities
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THIS PAMPHLET IS CURRENT TO MARCH 2026, BUT THE LAW MAY CHANGE. 
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