
Patterns of Discrimination and
Persecution

Gay men and lesbians in Canada have suffered

persistent patterns of discrimination and perse-

cution. They have:

l been treated as mentally ill and subjected to

conversion therapies, including electroshock

treatment;
l been targeted by discriminatory laws;
l been excluded from certain aspects of public

life;
l not been permitted (until recently) to partici-

pate openly in the Armed Forces;
l faced discrimination in the private sector, in

areas such as employment and housing; and
l been the victims of hate-motivated crimes,

anti-gay and anti-lesbian violence, and ver-

bal harassment.

In addition:

l gay men and lesbians have been subject to

many damaging stereotypes – gay men have

often been characterized as sexual predators

and child molesters, while lesbians have

been rendered invisible, dismissed as asex-

ual, and depicted as unfit parents;
l same-sex relationships have been devalued

and treated as unworthy of recognition and

respect;
l gay and lesbian history has been ignored; and
l school systems have failed to provide posi-

tive education about gay and lesbian

sexuality.
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Gay and Lesbian Legal Issues and HIV/AIDS.
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Gay Men, Lesbians, and the Law (Info Sheets 3 and 4)

Impact of Stigma and Discrimination (Info Sheets 5, 6, 7 and 8)
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A History of

Discrimination

This info sheet provides a brief overview of the history of

discrimination against gay men and lesbians and the impact

of the advent of the HIV/AIDS epidemic.
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The experience of homophobia and

heterosexism is inextricably a part of

being gay, lesbian or bisexual in

[Canada]. To be gay, lesbian or bisexual

is to be discriminated against, both by

other individuals and by institutions. To

be gay or lesbian is to be defined as

“other,” “sick,” “deviant,” “abnormal,”

“criminal.”
— Canadian AIDS Society, 1991
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Concealed Identities

Many gay men and lesbians have been forced to

conceal their sexual identities because they

have had to fear discrimination, harassment,

and violence if they come out. This enforced in-

visibility of gay and lesbian sexualities and

relationships has fueled the misconception that

heterosexuality is natural and normal whereas

lesbianism and male homosexuality are devi-

ant. This in turn has contributed to the

oppression of gay men and lesbians – not only

because it has fueled social prejudice against

them, but also because many of them, particu-

larly youth, have internalized the message that

they are not normal. As a result, many have suf-

fered insecurity, anxiety, and shame, and have

lacked the role models needed to develop ful-

filling relationships.

The Advent of AIDS

When the HIV/AIDS epidemic began in the

early 1980s, governments and policymakers

were not able to overcome this history of dis-

crimination and to deal with the gay and lesbian

communities in an accepting and responsible

manner.
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The impact of the epidemic on the gay commu-

nity has been devastating. As of 31 December

1997, between 72 and 76 percent of the cumula-

tive cases of AIDS in Canada were attributed to

men who have sex with men. It has been esti-

mated that between 10 and 20 percent of men in

Canada who have sex with men are living with

HIV.

Since the beginning of the HIV/AIDS epi-

demic, there has been a second epidemic – one

of stigma and discrimination directed at those

with HIV/AIDS and at those associated in the

public mind with HIV/AIDS, including gay

men. Stigma and discrimination on the basis of

HIV/AIDS have reinforced discrimination on

the basis of sexual orientation.
In recent years, no disease has created

so much anguish and fascination as

AIDS, mixing together as it does age-old

fears and taboos about epidemics,

homosexuality and death.
— Pollak, 1988

Persons with HIV/AIDS face double

jeopardy: they face death, and while

they are fighting for their lives, they

often face discrimination.
— Cohen & Wiseberg, 1990



In the early days of the epidemic in North

America, HIV/AIDS mostly affected gay men.

As a result, there has been an enduring associa-

tion between the stigma of HIV/AIDS and the

stigma of homosexuality. The predominantly

negative attitudes toward homosexuality have

influenced people’s attitudes and behaviour to-

ward people with HIV in general, and gay and

bisexual men in particular.

Stigma Associated with
Homosexuality Is Transferred to
HIV/AIDS

People with HIV may be discriminated against

because they are assumed to be homosexual.

The link is so strong that even if gay men

stopped getting HIV altogether, homophobic

reactions to HIV issues and to people with HIV

would endure. This means, in effect, that all

people with HIV may encounter homophobic

discrimination.

Stigma Associated with HIV/AIDS Is
Transferred to Homosexuality

Gay and bisexual men experience discrimina-

t ion because they are assumed to be

HIV-positive (“All gay men have AIDS and are

infectious”) or to be the cause of the HIV/AIDS

epidemic (“Gay men are to blame for AIDS”).

From the beginning of the epidemic,

HIV/AIDS was associated with gay men; AIDS

was called the gay plague, gay cancer, and Gay

Related Immune Deficiency (GRID). The epi-

demic has intensif ied and extended

discrimination against gay men. Apart from

discrimination on the basis of their sexual
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The Links

between

HIV/AIDS and

Homophobia

This info sheet describes how HIV/AIDS and homophobia are

inextricably linked in the public’s mind. It reviews the

implications of these links for people with HIV and for

men who have sex with men.
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Gay – Got AIDS Yet?
— Toilet graffiti, men’s bathroom, McGill University, Faculty
of Law, 1994

The link in people’s minds between

homosexuality and AIDS is so firmly

established that discrimination against

people with HIV/AIDS is inseparable

from discrimination on the basis of

sexual orientation.
— Canadian AIDS Society, 1991
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orientation, gay men now have to fear being

discriminated against because of HIV/AIDS,

regardless of whether they themselves are

HIV-positive.

Men Who Have Acquired HIV through
Sex with Other Men Have Been the
Objects of Considerable Blame and
Little Sympathy

Some people have expressed the view that gay

men are to blame for their disease and that gay

men with HIV/AIDS should pay for their own

health care. Often, people with HIV/AIDS have

been divided into two categories – the “guilty

majority” of gay men and injection drug users,

and the “innocent minority” of hemophiliacs or

transfusion cases.

Double Disclosure

For gay and bisexual men with HIV, disclosure

of HIV status may entail disclosure of their sex-

ual orientation, and the possibility of

discrimination on the basis of their sexual ori-

entation as well as their HIV status.

Government (In)action

The association between HIV/AIDS and homo-

sexuality has affected how governments and

institutions have reacted (or, more accurately,

failed to react promptly, adequately, and consis-

tently) to HIV/AIDS. (See info sheet 5 for more

details.)
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Progress
In the last 30 years, there has been sub stan tial
prog ress on gay and les bian equal ity is sues.

l The first sig nif i cant break through came in
1969 when the Ca na dian gov ern ment passed
an om ni bus bill re mov ing crim i nal sanc tions
against same-sex prac tices be tween con sent -
ing adults.

l In 1977, Qué bec be came the first prov ince to
pro hibit dis crim i na tion against gay men and
les bi ans.

l In 1979, pro hi bi tions on the im mi gra tion of
“homosexualists” were re moved from the Im -
mi gra tion Act.

l Dur ing the 1980s and 1990s, most Ca na dian
prov inces amended their hu man rights acts to
ex tend antidiscrimination pro tec tion to gay
men and les bi ans, and on 9 May 1996, af ter
ten years of un kept prom ises, the Ca na dian
Hu man Rights Act was also amended. In the
con text of HIV/AIDS, such pro tec tion is seen
as a nec es sary cor ol lary to pro tec tion against
dis crim i na tion on the ba sis of phys i cal dis -
abil ity, in clud ing HIV in fec tion. As stated by
the Na tional Ad vi sory Com mit tee on AIDS:
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Gay Men,
Lesbians, and

the Law - Part 1

This is the first of two info sheets providing a brief overview of the 
treatment of gay men and lesbians by the law. It discusses

progress achieved over the last 30 years and shows how,
nevertheless, discrimination remains pervasive in the areas of

criminal law, censorship, and protection from discrimination.
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One should not be able to de fend
dis crim i na tion against per sons with
HIV in fec tion on the grounds that it
was in fact dis crim i na tion re lated to
a per son’s sex ual ori en ta tion and
thus not ex pressly pro hib ited.

l While sex ual ori en ta tion was not in cluded as
a pro hib ited ground of dis crim i na tion in the
equal ity rights pro vi sion (sec tion 15) of the
Ca na dian Char ter of Rights and Free doms,
sec tion 15 was left open-ended to en able new
grounds to be rec og nized over time. Courts
have now ruled that sec tion 15 of the Char ter
in cludes a guar an tee of equal ity on the ba sis
of sex ual ori en ta tion. Gay men and les bi ans
are in creas ingly in vok ing the as sis tance of the 
courts to coun ter le gal dis crim i na tion, and
have ob tained some sig nif i cant vic to ries for



gay and les bian rights, par tic u larly in the
con text of equal re la tion ship rec og ni tion.

Discrimination Remains Pervasive
De spite this prog ress, dis crim i na tion re mains
per va sive in all the fol low ing ar eas: crim i nal
law; cen sor ship; pro tec tion from dis crim i na -
tion; ben e fits; chil dren and parenting;
im mi gra tion; and in ca pac ity, wills, and es tate
lit i ga tion.

Criminal Law
Un til very re cently, it was il le gal un der the
Crim i nal Code to have sex with some one of the
same sex. Even to day, a num ber of prob lems re -
main with the crim i nal law and the way in
which it is ap plied to gay sex ual ac tiv ity. For
ex am ple:

l Sec tion 159 of the Crim i nal Code dis crim i -
nates on the ba sis of sex ual ori en ta tion.

l Other Crim i nal Code pro vi sions (such as
those deal ing with pub lic sex and child por -
nog ra  phy)  con t inue to  be ap pl ied
dis pro por tion ately against gay men and
les bi ans.

l In crim i nal cases, ho mo sex ual ad vances have 
some times been treated as “prov o ca tion,”
thus jus ti fy ing a shorter sen tence for an as -
sail ant, even when a sim i lar het ero sex ual
ad vance in like cir cum stances would not be
treated in this way.

l Hate crimes di rected at gay men and les bi ans
con tinue to be wide spread.

l Un der the Crim i nal Code, it is not il le gal to
ad vo cate geno cide or ha tred of gay men, les -
bi ans, or peo ple with HIV/AIDS. 
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Censorship
Gay and les bian ma te ri als have been sys tem at i -
cally cen sored as a re sult of the way in which
Can ada’s cus toms and ob scen ity laws have
been ap plied. For many years, Can ada Cus toms 
has ac tively sup pressed in for ma tion about the
risks of trans mis sion as so ci ated with anal sex,
as a di rect re sult of ho mo pho bia and dis com fort 
about mat ters of a sex ual, par tic u larly ho mo -
sex ual, na ture. Re cent court de ci sions have
ac knowl edged that by tar get ing les bian and gay 
book stores, Can ada Cus toms has dis crim i nated 
on the ba sis of sex ual ori en ta tion.

The link be tween ho mo pho bia and HIV trans -
mis sion is clear and di rect. The ac tive sup pres sion 
of gay and les bian ma te ri als has in hib ited the abil -
ity of AIDS ed u ca tors to speak forth rightly about
same-sex sex ual prac tices and to ed u cate about
risky be hav iour. Had this safer-sex in for ma tion
been avail able and pub li cized in a re spon si ble and 
open fash ion, many lives might have been saved
and the chances of con trol ling the spread of the
vi rus in its early years would have been in creased.Rec om men da tions

n Sec tion 159 of the Crim i nal Code
should be re vised. In par tic u lar,
there should be a uni form age of
con sent for anal and vag i nal
in ter course.

n Po lice ed u ca tion pro grams must
ad dress dis crim i na tory at ti tudes
that lead to the un equal ap pli ca tion
of crim i nal laws.

n Leg is la tion should be in tro duced to
en sure that dis crim i na tory at ti tudes
can not be used to jus tify ho mo pho -
bic vi o lence by form ing the le gal
foun da tion for a “prov o ca tion”
de fence.

n Se ri ous con sid er ation must be
given to add ing “sex ual ori en ta -
tion” to the list of grounds on which 
the ad vo cacy of geno cide is
pro hib ited.



Protection from Discrimination
Gay men, les bi ans, and peo ple with HIV/AIDS
are all too fa mil iar with the dif fi cul ties ex pe ri -
enced in the work place and other spheres of
their per sonal lives as a re sult of ho mo pho bia,
AIDSphobia, cruel jokes, and thought less com -
ments. Over the years, dis crim i na tion has been
per pe trated by both the pub lic and pri vate sec -
tors, of ten at the in sti ga tion of gov ern ment
it self.

In 1985, an all-party Par lia men tary Com mit tee
on Equal ity Rights held pub lic hear ings across
Can ada. In its re port, the Com mit tee stated:

While in re cent years the sit u a tion has im -
proved, there are on go ing con cerns and
prob lems:

l not all ju ris dic tions have amended their hu -
man rights leg is la tion to pro tect gay men and
les bi ans from dis crim i na tion;

l some ju ris dic tions re strict pro tec tion by de -
fin ing mar i tal or fam ily sta tus to in clude only 
op po site-sex cou ples;

l open and hid den dis crim i na tion in the work -
place re main per va sive;

l in ad e quate pro vi sion ex ists to pro tect
transgendered peo ple from dis crim i na tion;
and

l gen er ally, dis crim i na tory at ti tudes per sist
even where hu man rights leg is la tion has been 
passed.
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Rec om men da tions
n Cus toms leg is la tion and prac tice

re gard ing the sei zure of ma te ri als
deemed to be ob scene should be
re viewed.

n Ed u ca tion work shops should be un -
der taken to en sure that Cus toms
of fi cers rec og nize their le gal and
con sti tu tional duty not to dis crim i -
nate in mak ing de ci sions about
what is or is not “ob scene.”

n School boards need to en sure that
young peo ple re ceive a bal anced
ed u ca tion, in clud ing ap pro pri ate
rec og ni tion of the con tri bu tions of
gay men and les bi ans to Ca na dian
so ci ety, lit er a ture, and his tory.
School cur ric ula should not sup -
press ac knowl edg ment of the
ex is tence of les bi ans and gay men,
but should rec og nize the di ver sity
of hu man re la tion ships and fam ily
forms. Age-appropriate in for ma -
tion about safer sex should ad dress
sex ual prac tices be tween peo ple of
the same sex in a non-judgmental
way.

We were shocked by a num ber of the 
ex pe ri ences of un fair treat ment
re lated to us by ho mo sex u als in

Rec om men da tions
n All pro vin cial and ter ri to rial hu man 

rights acts need to in clude pro tec -
tion against dis crim i na tion on the
ground of sex ual ori en ta tion.

n Hu man rights com mis sions should
re view all pro vin cial, ter ri to rial, or
fed eral leg is la tion and en cour age
gov ern ments to change dis crim i na -
tory leg is la tion so that it con forms

dif fer ent parts of the coun try. We
heard about the ha rass ment of and
vi  o  lence com mit  ted against
ho mo sex u als. We were told in
graphic de tail about phys i cal abuse
and psy cho log i cal op pres sion
suf fered by ho mo sex u als. In sev eral
cit ies, pri vate so cial clubs serv ing a
ho mo sex ual cli en tele were dam aged 
and the mem bers ha rassed. Hate
pro pa ganda di rected at ho mo sex u als 
has been found in some parts of
Can ada. We were told of the se vere
em ploy ment and hous ing prob lems
suf fered by ho mo sex u als.
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to the stan dards re quired by the
 Canadian Char ter of Rights and
Free doms and hu man r ights
stat utes.

n Em ployers and un ions should en -
sure that work place pol i cies clearly
spec ify that sex ual ori en ta tion dis -
crim i na tion, prej u di cial jokes and
com ments, and ha rass ment are not
per mit ted in the work place. Per son -
nel man ag ers should be fully aware
of their le gal re spon si bil i ties, pol i -
c ies  should be in  c luded in
em ploy ment man u als, and train ing
work shops should be held in
workplaces.

n All hu man rights leg is la tion should
ex plic itly pro tect transgendered
peo ple from dis crim i na tion.

n Hu man rights protections in leg is -
la tion must be ac com pa nied by
mean ing ful ed u ca tion pro grams,
in clud ing the de vel op ment of bro -
chures, post ers, work place and
pub lic aware ness cam paigns to en -
sure that dis crim i na tory at ti tudes
can be re dressed over time.



Same-Sex Benefits
The law deal ing with the rec og ni tion of
same-sex re la tion ships is com plex and con -
stantly chang ing. A large num ber of ben e fits
and priv i leges are con ferred as a re sult of sta tus
based on a re la tion ship that is rec og nized by
stat ute. Most of these stat utes were drafted at a
time when dis crim i na tion against gay men and
les bi ans was viewed by the state as so cially ac -
cept able, and leg is la tors could not even
coun te nance the con cept of re spect ing
same-sex re la tion ships equally. In deed, even in
the het ero sex ual con text, many stat utes are
based on ar chaic pre sump tions about the sub or -
di nate role of women and the su prem acy of
mar riage.

The fed eral gov ern ment has iden ti fied over 50
stat utes that con tain “op po site sex” def i ni tions of
spouse, and most prov inces and ter ri to ries also
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Gay Men,
Lesbians and the 

Law - Part 2

This info sheet provides a brief overview of the treatment of
gay men and lesbians by the law in the areas of same-sex

benefits, children and parenting, immigration, and
incapacity, wills, and estate litigation.
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The unequal application of the law’s
treatment of gay men and lesbians
creates inconsistencies, with dire
consequences for those concerned.
Brian Ritchie’s HIV-positive partner
Joshua Gavel required a number of
expensive medical treatments. Mr
Gavel’s enhanced medical insurance
benefits had been covered by the British 
Columbia Ministry of Social Services.
The BC government, however, chose to
recognize his relationship and canceled
Gavel’s benefits on the grounds that his
partner, Mr Ritchie, was responsible for
his health-care needs. At the same
time, however, the federal government
refused to recognize the relationship, so 
that Mr Ritchie was unable to claim the 
federa l  tax  cred i t  ava i lab le  to
heterosexuals who care for a dependent 
partner. Ritchie and Gavel were caught
between the cracks: their relationship
was recognized by the province for the
purpose of imposing a burden, but
ignored by the federal government for
the purpose of denying a corresponding
benefit.

Gay and
Lesbian Legal

Issues and
HIV/AIDS



have doz ens of laws that ex plic itly ex clude
same-sex cou ples from the rights and re spon si bil -
i ties ac corded to het ero sex ual re la tion ships. The
state, both through leg is la tures and the courts, de -
cides who is “in” and who is “out” of the “fam ily” 
– not the peo ple who are in fam ily re la tion ships.

Un til very re cently, het ero sex ual priv i lege was
the un chal lenged cor ner stone of the law and the
un spo ken as sump tion was that only het ero sex ual
re la tion ships mat tered. How ever, gay men and
les bi ans have started com ing out of the closet as
sanc tions in the law have started to be re moved
against them as in di vid u als; the next chal lenge is
to achieve rec og ni tion of the fact that in vest ing
only het ero sex ual re la tion ships with priv i leges
and ob li ga tions is also dis crim i na tory.

In 1999, a large num ber of fed eral and pro vin -
cial stat utes con tinue to ex plic itly or im plic itly
ex clude same-sex cou ples from the rights and re -
spon si bil i ties ac corded to het ero sex ual
re la tion ships.
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Children and Parenting
The re la tion ships be tween gay men and les bi -
ans and their chil dren have per haps in spired
more ho mo pho bia than al most any other area of 
law. Gay men and les bi ans have been por trayed
as de praved child-molesters, and judges have
of ten ex pressed un founded fears around les bian 
and gay parenting. Prej u dices are likely to be
even more pro nounced where, in ad di tion to be -
ing les bian or gay, a par ent is also HIV-positive.

Over time, there has been a pos i tive evo lu tion:
les bi ans and gay men are in creas ingly able to ob -
tain equal parenting rights, whether as a re sult of
seek ing cus tody and ac cess, by means of adop -
tion, or through al ter na tive in sem i na tion
pro ce dures. Nev er the less, there is still a long way
to go and prob lems re main, in clud ing the
fol low ing:

l Par ents con tinue to have rea son to be wor ried
that their sex ual ori en ta tion, HIV-positive sta -
tus, and/or gen der iden tity will be neg a tively
per ceived by a court. As a re sult, they may ac -
cept terms in sep a ra tion agree ments or con sent
to court or ders re strict ing cus tody or ac cess to
their chil dren that they oth er wise would not
have been pre pared to agree to.

l Thus far only Brit ish Co lum bia has passed leg -
is la tion to pro vide for the adop tion of a
same-sex part ner’s bi o log i cal child. Adop tion
of a same-sex part ner’s child with out ex tin -
guish ing the ex ist ing par ent–child re la tion ship
is im por tant for gay or les bian par ents, par tic u -
larly if they, or one of them, have HIV/AIDS.
With out le gal ac knowl edg ment of the re la tion -
ship be tween the child and the non-biological
par ent, the lat ter may not even be able to take
the child out of school to go to the den tist, au -
tho rize a field trip, or con sent to med i cal
treat ment. If a bi o log i cal par ent dies, the
non-biological par ent has no right to raise
“their child.” 

l As re cently as 1997, the gov ern ment of Al berta 
is sued a blan ket pol icy to the ef fect that gay
men and les bi ans no lon ger qual ify as fit to fos -
ter chil dren. One les bian fos ter mother was told 

Rec om men da tion
n Pro grams that con fer rights and/or

re spon si bil i ties on het ero sex ual
spouses need to be ex am ined in
light of their pur pose and re drafted
to en sure that all those who fit
within that pur pose are cov ered,
whether  the re  la  t ion ship is
same-sex or op po site-sex and, in
some cases, whether or not a per son 
is in a re la tion ship.



that she may con tinue to fos ter the chil dren she
had, but would not be el i gi ble for any fu ture
place ments. She had suc cess fully fos tered 74
chil dren over 18 years, and no crit i cism was
lev eled at her parenting abil i ties other than the
fact that she is les bian.
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Rec om men da tions
n In ev ery prov ince, leg is la tion

should be in tro duced to per mit
same-sex adop tions. In ad di tion,
pro vi sions spec i fy ing that a per -
son’s sex ual ori en ta tion, gen der
iden tity, or HIV sta tus is ir rel e vant
to his/her parenting abil i ties should
be in tro duced to help re duce
 arbitrariness in ju di cial de ci sion-
mak ing.

n Ju di cial ed u ca tion pro grams on
sex ual ori en ta tion and ho mo pho bia
are nec es sary for all ar eas of the
law, but par tic u larly for child cus -
tody and ac cess cases.

n Ed u ca tion pro grams on sex ual ori -
en ta tion and ho mo pho bia need to
be part of the ba sic train ing of so -
cial and child-care work ers to
en sure that their de ci sions are not
in flu enced by dis crim i na tory
at ti tudes.

Rec om men da tions
n The “fam ily class” must be ex -

tended in  the Im mi gra  t ion
Reg u la tions to per mit les bi ans and
gay men to spon sor a same-sex
part ner to im mi grate to Can ada.

n The cur rent sys tem, ac cord ing to
which im mi gra tion ap pli cants who
are found to be HIV-positive are as -
sessed as “med i cally in ad mis si ble,” 
should be changed so that peo ple
liv ing with HIV or other con di tions
will not au to mat i cally be ex cluded
from im mi grat ing. A new sys tem
should take the in di vid ual cir cum -
stances of each case into ac count,
weigh the costs against the ben e fits
of al low ing a par tic u lar per son to

Immigration
Un til 1976, gay men and les bi ans were not al -
lowed to im mi grate to Can ada. Al though this
re stric tion has now been lifted, in equal i ties re -
main. One of them would dis ap pear if a
pro posal to al low for spon sor ship of same-sex
(and com mon-law) part ners, in tro duced by Cit -
i zen and Im mi gra tion Min is ter Lucienne
Robillard on 6 Jan u ary 1999, was adopted. Cur -
rently, while Ca na di ans in het ero sex ual
re la tion ships can spon sor close fam ily mem -
bers for im mi gra tion un der the fam ily class, the
Im mi gra tion Reg u la tions do not al low gay and
les bian Ca na di ans to spon sor their same-sex

part ners un der this cat e gory. Same-sex part ners 
can only ap ply to be al lowed to im mi grate to
Can ada on “hu man i tar ian and com pas sion ate
grounds,” but this is a dis cre tion ary rem edy and 
ap pli ca tions are de cided on a case-by-case
 basis – les bian and gay part ners of Ca na di ans
are be ing al lowed into Can ada through the back 
door.

Other is sues in clude the fol low ing:

l Ap pli cants for im mi gra tion who are found to
be HIV-positive are au to mat i cally as sessed as
“med i cally in ad mis si ble” be cause it is felt they
would cause ex ces sive de mands on health or
so cial ser vices.

l In many coun tries, ho mo pho bia and
AIDSphobia are se verely in grained in the po -
lit i cal and le gal in sti tu tions of so ci ety. This
cre ates con cerns that les bi ans, gay men, and
peo ple with HIV/AIDS may not re ceive fair
treat ment if they have to deal with these in sti tu -
tions. In par tic u lar, les bi ans, gay men, and
peo ple with HIV/AIDS who face trial in cer tain 
coun tries may find it im pos si ble to ob tain a fair
hear ing.
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Rec om men da tions
n All prov inces and ter ri to ries that do

not cur rently have leg is la tion pro -
vid ing for an ef fec tive means for
the ap point ment of a rep re sen ta tive
for health-care de ci sions should
adopt such leg is la tion.

n All prov inces and ter ri to ries should
pro vide that same-sex part ners
have the same r ights  (1)  of
inheritance in cases of in tes tacy;
and (2) to ap ply for ad min is tra tion
of an es tate, as het ero sex ual mar -
ried spouses.
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Incapacity, Wills, and Estate Litigation
The fail ure of the law to rec og nize gay and les -
bian re la tion ships is most keenly felt in times of 
cri sis. At a time when a same-sex part ner most
needs in sti tu tional sup port, the law, far from fa -
cil i tat ing res o lu tion of the cri sis, can be come
yet an other in sur mount able ob sta cle. When a
het ero sex ual spouse be comes in ca pac i tated or
dies, the law au to mat i cally pro vides rec og ni -
tion and sup port to an op po site-sex part ner.
Al most in vari ably, how ever, the law treats a
same-sex part ner in sim i lar cir cum stances with
in dif fer ence and ex clu sion. 

Prog ress in this area has been slow. Les bians
and gay men can pro tect their po si tions to some
de gree by draft ing wills and pow ers of at tor ney
cov er ing their fi nan cial af fairs and per sonal care.
Some prov inces have laws that spe cif i cally per -
mit in di vid u als to des ig nate who can make
health-care de ci sions when they be come in ca pac -
i tated, and that al low same-sex part ners to be so

im mi grate, and take hu man i tar ian
con cerns into ac count.

n A law needs to be in tro duced to en -
able Ca na di ans to be tried in
Can ada for crimes al leg edly com -
mit ted abroad, when ever it ap pears
that a fair trial could not be ob tained 
in the coun try in which the crime is
al leged to have been com mit ted.

des ig nated. Nev er the less, the sub stan tial priv i leg -
ing of bi o log i cal fam i lies over same-sex part ners
in this area con tin ues to cre ate sig nif i cant prob -
lems for gay men and les bi ans.



His torically...
Al though HIV/AIDS rep re sents a clear and over -
whelm ing threat to pub lic health, it has re ceived less 
pub lic at ten tion and a more am biv a lent gov ern men -
tal re sponse than any other pub lic emer gency of a
com pa ra ble di men sion this cen tury. The pub lic
health re sponse was very in con sis tent (and in some
parts of Can ada, non-existent) for many years af ter
the ep i demic be gan. To a large ex tent, this was due
to the as so ci a tion of HIV/AIDS with gay men and
other stig ma tized “risk groups.” It was only af ter the 
dis ease was di ag nosed in in di vid u als out side these
“risk groups” that me dia cov er age took off and that
gov ern ments started to in vest sig nif i cant funds.

In the Fi nal Re port of the Com mis sion on the
Blood Sys tem in Can ada, Jus tice Hor ace Krever
doc u ments how, in most prov inces, se nior pub lic
health of fi cials were re luc tant to give fi nan cial as -
sis tance to the HIV/AIDS ed u ca tional ef forts of
lo cal gay and les bian or ga ni za tions, in part be cause
of the sex ual ori en ta tion of their mem bers.

Gov ern ments did not want to ac knowl edge that a
prob lem ex isted, much less dis cuss ac tiv i ties such
as anal in ter course, which they viewed as shame ful.
The stigma sur round ing same-sex sex ual prac tices
and gay iden tity rep re sented an enor mous ob sta cle
in ef forts to reach and in form gay men about HIV.

And To day....
Ho mo pho bia con tin ues to have an im pact on gov -
ern ment and in sti tu tional re sponses to HIV/AIDS.
For ex am ple:
l Com mit ment – Be cause HIV/AIDS pri mar ily af -

fects marginalized pop u la tions, gov ern ments are
less com mit ted to fight ing the dis ease. More than
fif teen years af ter the be gin ning of the ep i demic,
the gen eral im pres sion is that, if HIV/AIDS has
be come a lesser po lit i cal pri or ity, this is mainly
be cause the dis ease still af fects a dis pro por tion -
ate num ber of gay men, drug us ers, and mem bers
of other mi nor i ties.

l Pro vin cial and fed eral fund ing – The fact that
HIV/AIDS pri mar ily af fects marginalized pop u -
la tions is hav ing a ma jor im pact on the
will ing ness of pro vin cial and fed eral gov ern -
ments to al lo cate ded i cated and suf fi cient
fund ing for HIV/AIDS-related ac tiv i ties.

l Com par i son with other dis eases – In ap pro pri ate
and mis lead ing com par i sons with other dis eases,
such as can cer, are of ten used by those who claim 
that AIDS re ceives ad e quate or even too much
fund ing. Closer anal y sis of these com par i sons re -
veals that they are flawed: of ten AIDS, a
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pre vent able dis ease, is com pared with
non-preventable dis eases. In many cases, the to -
tal AIDS Strat egy fund ing, which in cludes
fund ing for pre ven tion ef forts, is com pared with
re search-related fund ing for other dis eases, with -
out in clud ing fund ing for pre ven tion ef forts for
those dis eases, which may come out of dif fer ent
bud gets.

l De-gaying of AIDS – Gov ern ments only started
to de vote sig nif i cant fund ing to HIV/AIDS when
it be gan to af fect peo ple out side the tra di tional
risk groups. In ad di tion, ef forts have been
disproportionally di rected at other pop u la tion
groups, leav ing gay men with still very high
num bers of new in fec tions but rel a tively lit tle
fund ing for pre ven tion ef forts. Fi nancing of re -
search and pre ven tive ed u ca tion con cern ing gay
men has never reached an ac cept able level in re -
la tion to the rate of in fec tion among gay men.

l School sys tems – The re fusal of many schools to
pro vide education about gay and les bian sex u al -
ity is a clear ex am ple of how ho mo pho bia
im pacts on the abil ity of young gay men and les -
bi ans to pro tect them selves from con tract ing
HIV.

l Prison sys tems – The re fusal of many pro vin cial
(and, un til 1992, fed eral) pris ons to make con -
doms avail able to pris on ers has at least in part
been jus ti fied by the un will ing ness of au thor i ties
to “con done ho mo sex ual ac tiv ity.” As a re sult,
pris on ers and their part ners out side prison are un -
nec es sar ily ex posed to the risk of con tract ing
HIV.

l Work places – Be cause many em ploy ers have
still not de vel oped and im ple mented pol i cies ex -
plic itly pro hib it ing dis crim i na tion on the ba sis of
HIV sta tus or sex ual ori en ta tion, gay men are re -
luc tant to dis close their HIV sta tus for fear of
be ing iden ti fied as gay and/or HIV-positive. 
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Spillover to the Gen eral Pop u la tion
Ho mo pho bia and dis crim i na tion also ham per the
pre ven tion of HIV in the gen eral pop u la tion, where
many still see HIV/AIDS as fun da men tally a gay
dis ease. This per cep tion has a num ber of
con se quences:
l In the pub lic’s mind, HIV/AIDS is linked to the

pop u la tions most af fected by it rather than to the
spe cific risk be hav iours that trans mit it. As a re -
sult, the pub lic may have an er ro ne ous per cep tion 
of what con sti tutes risk of HIV trans mis sion.

l Some one who does not con sider him/her self a
mem ber of one of the “risk groups or at-risk pop -
u la tions” will have a false sense of se cu rity.

l The as so ci a tion be tween HIV/AIDS and ho mo -
sex u al ity has ham pered the ef forts of some
non-gay com mu ni ties to gen er ate their own re -
sponses to the ep i demic. Be cause of the stigma
as so ci ated with ho mo sex u al ity, it has been dif fi -
cult for in di vid u als and com mu ni ties to
ac knowl edge pub licly that the HIV ep i demic is
af fect ing them. Peo ple do not wish to be pub licly
as so ci ated with a dis ease that, in their own minds
or the minds of oth ers, is a “gay” dis ease.
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Rec om men da tions
n The Ca na dian Strat egy on HIV/AIDS

(CSHA) must ac knowl edge the his toric
and con tin u ing mag ni tude and im pact of 
the HIV ep i demic among gay men, and
en sure that fund ing for pro grams to re -
spond to this ep i demic is com men su rate
with its mag ni tude and im pact.

n The CSHA should spe cif i cally state how 
it will ad dress the con tin u ing HIV ep i -
demic among gay men in pol i cies and
pro grams re lat ing to: hu man rights and
dis crim i na tion; pub lic ed u ca tion; pre -
ven tion of HIV trans mis sion;
com mu nity de vel op ment; care, treat -
ment, and sup port; ep i de mi o log i cal
sur veil lance; and re search.



Health and So cial Ser vices
The dis crim i na tion that gay men and les bi ans face
neg a tively af fects their abil ity to ac cess health and so -
cial ser vices.

Ac ces si bil ity of ser vices im plies not only that they
be free and avail able where peo ple live, but also that
they be so cially and cul tur ally adapted to the par tic u -
lar needs of the var i ous user groups. How ever, a
num ber of fac tors – dis crim i na tory at ti tudes, ig no -
rance about ho mo sex u al ity, a pathologizing ap proach
to ho mo sex ual ori en ta tion, and the as sump tion that
pa tients as a whole are het ero sex ual – lead gay men
and les bi ans to use health ser vices less or to fear us ing
them.

Health-care pro fes sion als fre quently as sume that
their pa tients are het ero sex ual, and ne glect to ex plore
ar eas of health that are spe cif i cally rel e vant to gay and
bi sex ual men or les bi ans. When this oc curs, op por tu -
ni ties for pre ven tion, test ing, and early treat ment of
HIV in fec tion are missed. Only a mi nor ity of phy si -
cians rou tinely take a his tory of sex u ally trans mit ted
dis eases, and even fewer phy si cians take a his tory of
sex ual ori en ta tion or as sess the risk of trans mit ting or
ac quir ing HIV. This sit u a tion high lights a fail ure in
med i cal-school and clin i cal train ing. There is a scar -
city of courses on gay and les bian is sues in cur ric ula
for med i cal stud ies, nurs ing sci ences, and the so cial
sci ences as a whole, in clud ing sexology de part ments.

This is one of a series of nine info sheets on
Gay and Lesbian Legal Issues and HIV/AIDS.
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Rec om men da tions
n All cur ric ula in med i cine, nurs ing sci -

ences, and the so cial sci ences should
in clude a com po nent on sex u al ity in
gen eral and on ho mo sex u al ity in par tic -
u lar, and adopt a multidisciplinary
ap proach to health prob lems.

n All health-care work ers should be pro -
vided with ad e quate train ing to give
them the skills to work with gay men,
les bi ans, bi sex u als, and transgendered
peo ple.

n All fed eral and pro vin cial health de part -
ments and min is tries should adopt a
pol icy of ac ces si bil ity to care and ser -
vices for gay men, les bi ans, bi sex u als,
and transgendered peo ple.

Be hav ioural Re search
Re search is crit i cal to ef forts to pre vent HIV trans mis -
sion. To achieve a suf fi cient un der stand ing of the HIV
ep i demic among men who have sex with men and
among les bi ans, re search must be sen si tive to di ver -
sity in iden tity and sex ual be hav iours, and must
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Rec om men da tions
n A sex ual ori en ta tion com po nent should

be in te grated into re search on the gen -
eral pop u la tion that deals with health
and well-being.

n Multidisciplinary re search should be un -
der taken on the so cial en vi ron ment of
gay and bi sex ual men and on the im por -
tance of self-affirmation and
em pow er ment, to better eval u ate and
un der stand the im pact of dis crim i na tion
on the spread of HIV.

n Sys tem atic, two-way trans fer of knowl -
edge and skills be tween health-care
net works, the re search com mu nity, and
gay and bi sex ual men and les bi ans, from 
the de vel op ment of re search pro to cols to 
the im ple men ta tion of con crete mea -
sures, needs to be en sured.

in ves ti gate risks to health within the so cial con text of
sex ual iden tity and sex ual ac tiv ity.

To date, there have been a num ber of weak nesses in 
ep i de mi o log i cal and be hav ioural re search on men
who have sex with men, due in large mea sure to
avoid ance or ne glect of the re al ity of gay and bi sex ual
ex pe ri ence within the gen eral pop u la tion. These
weak nesses in clude the fol low ing:

l Be hav ioural re search on the gen eral pop u la tion has
rarely dealt with sex ual ori en ta tion be cause (1) re -
search ers take for granted that the pop u la tion is
het ero sex ual, and (2) the stigma as so ci ated with ho -
mo sex u al ity has in hib ited or pre vented re search ers
from in ves ti gat ing ho mo sex u al ity openly in stud ies 
and sur veys of the gen eral pop u la tion.

l The pur pose of much of the early be hav ioural re -
search among gay men was to mea sure changes in
be hav iour from an ep i de mi o log i cal per spec tive. In
most of this re search, the in di vid ual was con sid ered 
in de pend ently of his en vi ron ment; the fo cus was on 
iso lated ac tions, with out tak ing un der ly ing fac tors
into ac count.

l There is a ten dency in re search to con sider that gay
men form a ho mo ge neous group whose mem bers
are de fined solely on the ba sis of their sex ual ori en -
ta tion. How ever, a num ber of stud ies show that
some sub groups are par tic u larly vul ner a ble to HIV
in fec tion: youth, the socio eco no mi cally dis ad van -
taged, men who live out side ma jor ur ban cen tres,
and those who do not self-identify as ei ther ho mo -
sex ual or bi sex ual. Lit tle in for ma tion is avail able
on these sub groups.

l Sex ual re la tion ships be tween peo ple of the same
sex are usu ally viewed as be hav iours and rarely as
so cial phe nom ena. Re la tion ships be tween peo ple
of the same sex are of ten con sid ered strictly from a
sex ual point of view, ne glect ing their af fec tive,
emo tive, and lov ing as pects, and ig nor ing the ef -
fects of the at ti tudes of so ci ety to ward gay men and
les bi ans. As a re sult, the re search fails to deal ad e -
quately with is sues such as ne go ti at ing the use of

con doms be tween part ners, same-sex do mes tic
 violence, and dif fer ences in sta tus and power.

l Re search of ten does not take into ac count dis crim i -
na tion in volv ing gay men and les bi ans. Stigma and
dis crim i na tion may lead in di vid u als not to ac cept
their sex ual ori en ta tion or to hes i tate to af firm it, in -
clud ing when an swer ing re search ques tion naires.
Cer tain fac tors re lat ing to the ho mo sex ual con di -
tion it self – the neg a tive rec og ni tion of sex ual
ori en ta tion, re jec tion by the het ero sex ual en vi ron -
ment, and re sult ing psy cho log i cal dif fi cul ties – are
as so ci ated with un safe sex ual prac tices and should
be taken into ac count more of ten in be hav ioural
re search.

l Too much be hav ioural re search has been de vel oped 
in de pend ently of the in di vid u als con cerned and
with out ac cess ing the ex per tise of gay
or ga ni za tions.

l Fur ther more, the so cial sci ences have al most no
his tory of con sid er ing is sues re lated to les bi ans in
the con text of HIV/AIDS.



Development of Social Identity among
Gay and Lesbian Youth

It is very difficult for young gay men and lesbians to
be open about their sexuality with their family and
friends. Within family and school structures, among
peers, and in society in general, references are pri-
marily heterosexual. Few young people reveal their
sexual orientation to their parents; when they do so,
even fewer benefit from parental support. Most
school systems are no more capable than the family
of supporting young gay men and lesbians. In our
primary and secondary schools, many teachers do
not know how to deal with homosexuality, and may
exhibit discriminatory and heterosexist attitudes.

In such a hostile environment, gay and lesbian
youth often feel that they have to hide their attraction
to members of their own sex from their peers, in order
to protect themselves against discrimination. As a re-
sult, gay and lesbian youth construct their social
identity without the benefit of being able to socialize
and identify with other gay men and lesbians, and
without the freedom to be open in their relationships
with their heterosexual peers.

This has inevitable consequences for one’s
self-esteem. Gay and lesbian youth attempt suicide
more often than youth in general. A disproportionate
number of gay youth end up on the street, where the
risks of drug abuse, sexual abuse, violence,
HIV/AIDS and other disease transmission, and sui-
cide increase dramatically.

This is one of a series of nine info sheets on

Gay and Lesbian Legal Issues and HIV/AIDS.
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Impact of Stigma and Discrimination (Info Sheets 5, 6, 7 and 8)

A Matter of Justice (Info Sheet 9)
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People with HIV or at Risk for HIV
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and lesbian-related stigma and discrimination on the mental

health and behaviours of people with HIV and people at risk for

HIV infection. It discusses the development of social identity

among gay and lesbian youth, the coming-out process, and

vulnerability to HIV infection.
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If I live in a world that is homophobic and

heterosexist, which does its very best to isolate

me from my peers and keep me from any

knowledge or acknowledgment that my gayness

is valid, or even exists outside of my head and

heart, then of course I am going to feel

worthless and have low self esteem … One of

the strongest examples of homophobia

impacting on the lives of gay men, including HIV

prevention, is the lack of basic information

about gay issues, gay identity, gay sex, and gay

community in schools, including a lack of

information about HIV and safer sex issues

relevant to gay youth.

— N Toonen, 1992/1993

Recommendations

n Ministries of education, school boards,
and school staff should include education
about homosexuality in health and sex ed-
ucation at the intermediate and secondary
levels, and such education should be



The Coming-Out Process

For many gay men and lesbians, the coming-out pro-
cess can be very difficult. Bisexual men may find it
even more difficult to come out, fearing rejection and
discrimination not only from family and workplace
colleagues, but also from their sexual partners.
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by complex social and psychological phenomena re-
lated to homophobia. Studies have found that
significant numbers of gay and bisexual men have:

l experienced domestic violence;
l experienced gay-bashing;
l experienced sexual abuse;
l seriously considered suicide;
l attempted suicide;
l been diagnosed with a mental disability or mood

disorder, most commonly depression; or
l been the victims of non-consensual sex.

Any of the experiences listed above can impact nega-
tively on self-esteem and negotiating skills, which can
in turn lead to heightened vulnerability to HIV. For ex-
ample, men with a history of non-consensual sex are
significantly more likely to report unsafe sex.

Many men who have sex with men do not identify
with the gay community because of fear of discrimi-
nation, psychological or geographical isolation, or
other reasons. While a number of prevention pro-
grams have been set up in places where gay men
socialize, not all men who have sex with men frequent
such places or can be reached through these programs.

provided in a non-judgmental, respectful
and supportive manner.

n Teachers and others involved in schools,
centres, and shelters should be educated
about homosexuality in order to provide
them with the skills needed to offer sup-
port to young gay men and lesbians.

n Secondary and post-secondary educa-
tional institutions should support the
development of support groups for
young gay men and lesbians within their
institutions.

n Funding should be provided to commu-
nity organizations in order to develop
self-esteem and self-affirmation work-
shops for gay men and lesbians.

Recommendation

n Research should be supported on the pro-
cess of coming out and the psychological
and social difficulties that it may entail, in
order to develop approaches for assisting
gay men and lesbians – and particularly
gay and lesbian youth – in their com-
ing-out process.
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Vulnerability to HIV Infection

Since the beginning of the epidemic, many gay men
have changed their behaviour by adopting safer-sex
practices. At the same time, a significant proportion of
gay and bisexual men (particularly young men) con-
tinue to engage in risky sexual behaviour. Decisions
around sexual behaviours – and, consequently, the
ability to protect oneself – are frequently influenced

Recommendations

n The number of new HIV infections among
men who have sex with men, particularly
young gay men, remains high, but rela-
tively little funding for education,
prevention, research, and support is avail-
able. Governments and research agencies
should ensure that funding is provided at
levels that correspond to the historical and
continuing HIV epidemic among men
who have sex with men.

n Governments and agencies should de-
velop comprehensive programs that
integrate access to the means of protecting
oneself from HIV infection with informa-
tion and affirmation of sexual orientation.



HIV Testing

For men who have sex with men, whether or not
they identify as gay or bisexual, taking an
HIV-antibody test has both personal and social
consequences. The decision to take the test may
involve overcoming a number of fears, including
the fear of:

l being infected with HIV;
l having infected others;
l illness or death resulting from HIV infection;
l disclosure as a gay or bisexual man or as a per-

son with HIV; and
l stigma or discrimination based on HIV status

or sexual orientation.

The availability of anonymous testing encourages
people to come forward to be tested, particularly
those who are at greatest risk for HIV infection.
One study conducted in North Carolina, where
anonymous testing was discontinued in most of
the counties of the state, revealed that gay and bi-
sexual men accounted for 10 percent of all tests in
counties that retained anonymous testing, but
only four percent of all tests in counties that dis-
continued anonymous testing. As long as the
social environment is hostile to gay and bisexual
men, HIV testing programs must take into ac-
count the risks – perceived as well as actual – that
an HIV test entails for gay and bisexual men.

This is one of a series of nine info sheets on

Gay and Lesbian Legal Issues and HIV/AIDS.

A History of Discrimination (Info Sheet 1)

The Links Between HIV/AIDS and Homophobia (Info Sheet 2)

Gay Men, Lesbians, and the Law (Info Sheets 3 and 4)

Impact of Stigma and Discrimination (Info Sheets 5, 6, 7 and 8)
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People with HIV or at Risk for HIV

This is the second of two info sheets examining the impact of

gay- and lesbian-related stigma and discrimination on

the mental health and behaviours of people with HIV and

people at risk for HIV infection. It discusses HIV testing,

disclosure and concealment of HIV status, and stress,

isolation, and social support.

8
Gay and

Lesbian Legal

Issues and

HIV/AIDS

canadian

h i v a i d s

l e g a l

r e s e a u

juridique

canadien

v i h s i d anetwo r k

Recommendations

n Policies and programs for HIV test-
ing should make provision for the
fears and risks that men who have sex
with men experience in taking an
HIV test.

n The HIV testing options available to
men who have sex with men should
include anonymous testing.

I have always hidden my homosexual

tendencies from my family and friends. To

now come out and say I am gay and I have

AIDS, it’s a double stigma. Unfortunately,

the stigma is attached to you at the time

you need support, you are afraid of dying,

and you are hurting pretty badly. I am

better off passing as normal.
— Gay man living in Newfoundland
(from M Laryea, L Glen, The Impact of HIV-Positive Diagnosis
on the Individual)



Disclosure and Concealment of HIV
Status

For gay and bisexual men, disclosure of HIV sta-
tus is a double-edged sword. It may open up the
opportunity to receive social support, but it may
also lead to added stress due to stigmatization,
discrimination, and disruption of social
relationships.

Gay men with HIV are more likely to disclose
their HIV status to their lover or their closest
friends, whom they perceive to be more helpful
and supportive and less likely to disclose to their
family, co-workers, or employer. The reasons for
not disclosing include fear of discrimination (par-
ticularly at work) and the desire to conceal one’s
homosexuality.

Disclosure may be particularly problematic for
bisexual men or heterosexual men if they are di-
vulging previous same-sex activity for the first
time.
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Recommendation

n Support programs for people living
with HIV should include compo-
nents addressing the psychosocial
aspects of living with HIV/AIDS that
are specific to the experience of men
who have sex with men, and the
complications of secrecy and disclo-
sure in environments that are hostile
to homosexuality.

Stress, Isolation, and Social Support

Stigma, and the resulting stress, isolation, and
lack of social support, have significant negative
impacts on the health of people with HIV. One
study on disclosure of HIV status among gay men
found that men at every stage of HIV infection re-
ported relatively high levels of anxiety and
depression.

Recommendation

n Education programs on HIV/AIDS
should be developed to reduce the
stigmas associated with HIV/AIDS
and with homosexuality, as well as to
create a more supportive environ-
ment for gay and bisexual men, their
caregivers, and their families of
origin.

There is a significant association between
lower levels of depression and anxiety and the
perceived helpfulness of friends, lovers, col-
leagues, and employers. Significant others can
provide people with HIV with a wide range of
valuable resources, both tangible and emotional
(for example, information about treatment op-
tions, financial assistance, care, sharing feelings,
and reassurance that one is loved and valued).
However, before people with HIV decide to dis-
close their status to others, they must feel assured
that the benefits of doing so will outweigh the po-
tential costs.

Stigma and discrimination associated with
HIV/AIDS and homosexuality also have an effect
on the lovers, families, and caregivers of gay or
bisexual men with HIV. Going public as a care-
giver can mean harassment, rejection, and the loss
of jobs, friends, and housing. In some families
and communities, caregivers may go to great
lengths to deny the presence of HIV/AIDS and
avoid association with AIDS service
organizations.



A Uni ver sal, Con certed Ef fort
When it co mes to pre vent ing trans mis sion of
HIV, a uni ver sal, con certed ef fort is re quired. The
re la tion ship be tween the HIV ep i demic among
men who have sex with men and dis crim i na tion
against gay men, bi sex u als, and les bi ans at the so -
ci etal, pro gram matic, and per sonal lev els has
made this abun dantly clear. 

HIV Is Trans mitted Be cause … 
HIV is trans mit ted among men who have sex
with men not just be cause of un safe sex. It is
trans mit ted be cause ho mo sex ual or bi sex ual
iden tity is not ac knowl edged, per mit ted, and sup -
ported as a nat u ral de vel op ment of hu man
per son al ity. It is trans mit ted be cause fam i lies,
com mu ni ties, and so ci ety tol er ate or sup port, im -
plic itly or ex plic itly, ag gres sion, abuse, and
vi o lence against gay men and les bi ans. It is trans -
mit ted be cause schools have failed to pro vide
ap pro pri ate ed u ca tion and to cul ti vate sup port ive
en vi ron ments for gay and bi sex ual youth. It is
trans mit ted be cause health-care pro vid ers and re -
search ers have failed, be cause of in suf fi cient
aware ness and in ap pro pri ate as sump tions, to ask
the right ques tions. It is trans mit ted be cause gov -
ern ments have been slow pub licly to sup port
pro grams di rected spe cif i cally to men who have
sex with men, and be cause pol i ti cians con tinue to
at tack the pro grams that cur rently ex ist.

The Im por tance of Pro tec tion
Pre venting the trans mis sion of HIV is com plex. It 
is not sim ply a mat ter of knowl edge, at ti tudes,
and be hav iours, im por tant as cor rect knowl edge,
sus tained mo ti va tion and, ul ti mately, safe be hav -
iours are. Pre venting the trans mis sion of HIV is
also about cre at ing the en vi ron ments in which
peo ple are free to ac knowl edge their sex ual iden -
tity, to seek in for ma tion and ob tain in for ma tion,
to ex pe ri ence the sup port of peers and role mod -
els, to re ceive ser vices that are ap pro pri ate to
(rather than ex clude) their ex pe ri ences, to see
them selves writ ten into (rather than out of) cul -
ture, knowl edge, and so ci ety. For gay and
bi sex ual men and for les bi ans, pre vent ing HIV
trans mis sion re quires pre vent ing and elim i nat ing
dis crim i na tion based on sex ual ori en ta tion, as
called for by the In ter na tional Guide lines on
HIV/AIDS and Hu man Rights:

This is one of a series of nine info sheets on
Gay and Lesbian Legal Issues and HIV/AIDS.

A History of Discrimination (Info Sheet 1)
The Links Between HIV/AIDS and Homophobia (Info Sheet 2)

Gay Men, Lesbians, and the Law (Info Sheets 3 and 4)
Impact of Stigma and Discrimination (Info Sheets 5, 6, 7 and 8)

A Matter of Justice (Info Sheet 9)

A Mat ter of
Jus tice

This info sheet shows how gay men and les bi ans de serve to
be treated with equal re spect, as a mat ter of jus tice, but

also be cause in the con text of HIV/AIDS, this would help
re duce the spread of HIV and al low us to better care for

those with HIV/AIDS.
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Anti-discrimination and pro tec tive laws 
should be en acted to re duce hu man
rights vi o la tions against men hav ing
sex with men, in clud ing in the con text
of HIV/AIDS, in or der, inter alia, to
re duce the vul ner a bil ity of men who
have sex with men to in fec tion by HIV
and to the im pact of HIV/AIDS. These
mea sures should in clude pro vid ing
pen al ties for vil i fi ca tion of peo ple who
en gage in same-sex re la tion ships,
giv ing le gal rec og ni tion to same-sex
mar riages and/or re la tion ships and
gov ern ing such re la tion ships with
con sis tent prop erty, di vorce and
in her i tance pro vi sions. The age of
con sent to sex and mar riage should be
con sis tent for het ero sex ual and
ho mo sex ual re la tion ships. Laws and
po lice prac tices re lat ing to as saults
against men who have sex with men
should be re viewed to en sure that
ad e quate le gal pro tec tion is given in
these sit u a tions.

The Im por tance of Sup port ive
En vi ron ments
In ad di tion, there is a need for ed u ca tion, train ing,
and pro gram ming that will change dis crim i na tory 
at ti tudes in the com mu nity, at school, in the work -
place, among pro fes sion als, and in re search, in
or der to cre ate en vi ron ments that will de crease
the risks to health, in clud ing HIV in fec tion,
among peo ple who are not het ero sex ual, and that
will sup port gay men, bi sex u als, and les bi ans
with HIV/AIDS.

No Quick Fix
There is no quick fix or easy an swer to the many
prob lems raised by HIV/AIDS. While the im pact
on hu man rights can not be the only con sid er ation
in de sign ing pub lic health pol icy, the fight against 
dis crim i na tion and for re spect of the dig nity of all
peo ple must be treated “as se ri ously as sci ence,
med i cine, and pub lic health,” rec og niz ing that
HIV and AIDS have dis pro por tion ately af fected
vul ner a ble pop u la tions, in clud ing gay men, at
least in part be cause of their vul ner a bil ity and the
dis crim i na tion they have been sub jected to.

Pre ven tion cam paigns, pub lic health mea sures, 
and the other in ter ven tions that have been un der -
taken to re duce the spread of HIV have been and
con tinue to be im por tant, but they of ten do not ad -
dress the un der ly ing prob lems that cause
vul ner a bil ity to HIV. We must ad dress these prob -
lems. Some times, this re quires only mi nor
changes in laws. Some times, it re quires changes
in at ti tudes that can only be achieved in the lon ger 
term. In all cases, it re quires a com mit ment to
fight HIV/AIDS, rather than the peo ple most af -
fected by it and their be hav iours, and to fight
big otry and prej u dice in so ci ety. It also re quires
rec og ni tion of the fact that dis crim i na tion, al -
though it has di min ished and al though cer tain
rights have been ex tended to gay men and les bi -
ans, re mains per va sive and that gay men and
les bi ans de serve to be treated with equal re spect
as a mat ter of jus tice and, in the con text of
HIV/AIDS, be cause this would help re duce the
spread of HIV and al low us to better care for those 
with HIV/AIDS.

The fight against dis crim i na tion and for
re spect of the dig nity of all peo ple needs to
be treated as se ri ously as sci ence,
med i cine, and pub lic health.
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