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Ex ec u tive Sum mary
The Ur gency of the Sit u a tion
Canada is in the midst of a pub lic health cri sis con cern ing HIV/AIDS and in -
jec tion drug use. The spread of HIV (and other in fec tions such as hep a ti tis C)
among in jec tion drug us ers mer its se ri ous and im me di ate at ten tion. The num -
ber of HIV in fec tions and AIDS cases at trib ut able to in jec tion drug use has
been climb ing steadily. By 1996, half the es ti mated new HIV in fec tions were
among in jec tion drug us ers.

Drug-injection risk be hav iours among in jec tion drug us ers are prev a lent.
The shar ing of nee dles is an ef fi cient mode of trans mis sion of HIV (and other
in fec tions) and is rel a tively com mon among in jec tion drug us ers. Sharing of
other in jec tion drug equip ment such as spoons/cook ers, fil ters and wa ter –
known as “in di rect shar ing” – is also as so ci ated with HIV trans mis sion. A shift 
from her oin use to in creas ing use of co caine may be a sig nif i cant fac tor in the
es ca la tion of HIV prev a lence and in ci dence. Co caine us ers may in ject as of ten
as twenty times a day. Rates of in ject able co caine use are es pe cially high in
Van cou ver, To ronto, and Montréal, but co caine use is also an in creas ing prob -
lem in other cit ies, in clud ing Cal gary, Win ni peg, and Hal i fax.

Sex ual risk be hav iours are also prev a lent. Many in jec tion drug us ers are in -
volved in un pro tected com mer cial sex, and con dom use with reg u lar and
ca sual op po site-sex part ners is low, as it is among a sub stan tial mi nor ity of
male in jec tion drug us ers who have sex with men.

The dual prob lem of in jec tion drug use and HIV in fec tion is one that ul ti -
mately af fects all Ca na di ans. How ever, some pop u la tions are par tic u larly
af fected: women, street youth, pris on ers, and Ab orig i nal peo ple.



2  I N J E C T I O N  D R U G  U S E  A N D  H I V / A I D S

E X  E C  U  T I V E  S U M  M A R Y

The Pro ject
Two ma jor re ports re leased in 1997 con cluded that the le gal sta tus of drugs in
Canada con trib utes to the dif fi culty of ad dress ing HIV among in jec tion drug
us ers. As a fol low-up to these re ports, and in light of their rec om men da tions,
Health Canada funded the Ca na dian HIV/AIDS Le gal Net work to fur ther ex -
am ine the le gal and eth i cal is sues sur round ing HIV/AIDS and in jec tion drug
use. In three na tional work shops held be tween No vem ber 1997 and March
1999, the Net work brought to gether 50 in di vid u als from across Canada with
knowl edge and ex pe ri ence in mat ters re lated to HIV/AIDS and in jec tion drug
use to

1. iden tify le gal and eth i cal is sues per tain ing to
(a) the care, treat ment, and sup port of drug us ers with HIV/AIDS; and
(b) mea sures to re duce the harms of drug use;

2. un der take an anal y sis of a num ber of pri or ity is sues iden ti fied by work -
shop par tic i pants; and

3. pro pose rec om men da tions on the pri or ity is sues.

Is sues An a lyzed
Seven pri or ity is sues have been an a lyzed:

1. What is the im pact of the cur rent le gal sta tus of drugs and drug use on ef -
forts to pre vent HIV in fec tion among in jec tion drug us ers and on the
pro vi sion of care, treat ment, and sup port to drug us ers with HIV/AIDS?
What are al ter na tives to the cur rent le gal re gime on drugs and drug use?
What le gal and eth i cal is sues are raised?

2. What le gal and eth i cal is sues arise in cir cum stances in which il le gal drug
use is per mit ted in the course of pro vid ing health care and so cial ser vices – 
pri mary health care, com mu nity clin ics, phar macy ser vices, res i den tial
care, pal lia tive care, hous ing ser vices – to drug us ers?

3. Is it le gal and eth i cal to make ces sa tion of drug use a con di tion for treat -
ment of a drug user? Is it le gal and eth i cal to with hold antiretroviral drugs
from HIV-positive drug us ers?

4. What le gal and eth i cal is sues arise in the con text of pre scrib ing opi ates and 
con trolled stim u lants to drug us ers in Canada?

5. What le gal and eth i cal is sues are raised by (a) the ab sence of clin i cal tri als
on the im pact of il le gal drugs on the im mune sys tem; (b) the ab sence of re -
search on the in ter ac tions be tween HIV/AIDS drugs and il le gal drugs; and 
(c) the ex clu sion of drug us ers from clin i cal tri als in volv ing HIV/AIDS
drugs?

6. What are the le gal and eth i cal grounds for en sur ing that health-care pro -
vid ers, drug us ers, and the gen eral pub lic have ac cu rate and com plete
in for ma tion on il le gal drugs and their ef fects?

7. What le gal and eth i cal con sid er ations should be taken into ac count when
im ple ment ing nee dle ex change and meth a done main te nance pro grams di -
rected at re duc ing the harms from drug use?
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The Cur rent Le gal Sta tus of Drugs

The first is sue stud ied is the im pact of the cur rent le gal sta tus of drugs on in jec -
tion drug us ers as well as on ef forts to pre vent HIV in fec tion, and to pro vide
care, treat ment, and sup port to in jec tion drug us ers.

The Con trolled Drugs and Sub stances Act takes a pu ni tive ap proach to in di -
vid u als who con sume il le gal drugs. Per sons who pos sess drugs listed in the
Sched ules to the Act can be im pris oned for sev eral years. In jec tion drug us ers
can also be pros e cuted for traf fick ing, which in cludes not only sell ing, but also
giv ing, ad min is ter ing, trans port ing, or de liv er ing an il le gal drug. They may
also be in car cer ated if they pos sess nee dles, sy ringes, or other drug equip ment
that con tain traces of il le gal sub stances.

The crim i nal ap proach to drug use has sev eral ef fects on drug us ers,
health-care pro fes sion als, and so ci ety at large, and may in crease rather than de -
crease harms from drug use: 

l Be cause drugs can only be pur chased on the un der ground mar ket, they are
of un known strength and com po si tion, which may re sult in over doses or
other harm to the drug user.

l Fear of crim i nal pen al ties and the high price of drugs cause us ers to con -
sume drugs in more ef fi cient ways, such as by in jec tion, that con trib ute to
the trans mis sion of HIV and hep a ti tis.

l Be cause ster ile in jec tion equip ment is not al ways avail able, drug us ers may
have to share nee dles and equip ment, which fur ther con trib utes to the spread 
of in fec tions.

l Sig nif i cant re sources are spent on law en force ment, money that could in -
stead be spent on pre ven tion and the ex pan sion of treat ment fa cil i ties for
drug us ers.

The most pro nounced ef fect, how ever, is to push drug us ers to the mar gins of
so ci ety. This makes it dif fi cult to reach them with ed u ca tional mes sages that
might im prove their health and re duce the risk of fur ther spread of dis ease;
makes us ers afraid to go to health or so cial ser vices; may make ser vice pro vid -
ers shy away from pro vid ing es sen tial ed u ca tion on safer use of drugs, for fear
of be ing seen to con done use; and fos ters anti-drug at ti tudes to ward the user,
di rect ing ac tion to ward pun ish ment of the “of fender” rather than fos ter ing un -
der stand ing and as sis tance.

Al ter na tives to the cur rent ap proach to drug use and drug us ers in Canada
are pos si ble. Al ter na tives within the cur rent pro hi bi tion ist pol icy that would
not re quire any changes to the cur rent le gal frame work could in clude the de
facto de crim i nal iza tion of can na bis pos ses sion for per sonal use, med i cal pre -
scrip tion of her oin, ex plicit ed u ca tional pro grams, etc. Al ter na tives to the
cur rent pro hi bi tion ist ap proach may re quire that Canada de nounce sev eral in -
ter na tional drug-control con ven tions.

From an eth i cal per spec tive, con sid er ing al ter na tives to the cur rent ap -
proach is not just pos si ble, but re quired. Eth i cal re flec tion on the cur rent
sit u a tion in volves rec og niz ing those as pects of cur rent drug pol icy that must be 
re versed be cause of their in tol er a ble so cial con se quences. Eth i cal prin ci ples
de mand a more co her ent and in te grated drug pol icy that can with stand ra tio nal
in quiry and scru tiny, is re spon sive to the com plex ity of the cur rent sit u a tion,
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and al lows for pub lic and crit i cal dis cus sion. Eth i cal re flec tion should lead to a
rec og ni tion of what com po nents of cur rent drug pol icy need to be main tained,
what com po nents need to be re versed be cause of their in tol er a ble so cial con se -
quences, and what al ter na tives need to be ex plored and sub mit ted to con trolled
ex per i ments.

On the ba sis of these ob ser va tions, two over arch ing di rec tions for fu ture ac -
tion were iden ti fied:

1. Canada must re verse the neg a tive im pacts of the cur rent le gal sta tus of
drugs on drug us ers and on those who pro vide ser vices to drug us ers; and

2. Canada must move to adopt al ter na tives to the cur rent ap proach to re duc -
ing drug use, and the harms of drug use, among Ca na di ans.

In the long term, the goal must be to in sti tute a more con struc tive al ter na tive to
the cur rent le gal sta tus of drugs. In the short term, within the cur rent le gal and
pol icy frame work, im ple ment ing the rec om men da tions in the Re port would
al low for better pro vi sion of care, treat ment, and sup port to drug us ers, and for
more ef fec tive ef forts to pre vent HIV in fec tion and other harms as so ci ated
with drug use.

Drug Use and Pro vi sion of Health and So cial Ser vices

The sec ond is sue stud ied is the use of il le gal drugs by drug us ers in health-care
and so cial-service fa cil i ties.

Tol er ating drug use in the course of pro vid ing health care and so cial ser vices 
de parts from the prin ci ple of ab sti nence as the only ac cept able prem ise, stan -
dard, or goal in pro vid ing ser vices to drug us ers. The prin ci ple of ab sti nence is
deeply in grained in drug pol i cies and pro grams in North Amer ica. It has been
re con sid ered, how ever, in Eu rope and other ju ris dic tions, where there have
been a va ri ety of so cial ex per i ments, in clud ing tol er at ing “in ject ing rooms”
where drug us ers can come to gether, ob tain ster ile in jec tion equip ment, con -
doms, ad vice, and med i cal at ten tion. In Canada, the Task Force on HIV, AIDS
and In jec tion Drug Use rec om mended that the con tin uum of avail able ser vices
be en hanced by pro vid ing treat ment op tions that do not re quire to tal ab sti nence 
from all drugs.

From a le gal per spec tive, health-care pro fes sion als who tol er ate or per mit il -
le gal drug use on the pre mises may be pros e cuted un der the Con trolled Drugs
and Sub stances Act or sub jected to dis ci plin ary ac tion (such as fines or the loss
of their pro fes sional licence). How ever, there are a num ber of ways that crim i -
nal pros e cu tion or li a bil ity may be avoided. For ex am ple, a health-care
pro fes sional may claim that al low ing the use of il le gal drugs was a ne ces sity
for the treat ment of the pa tient; may be able to ar range for ac cess to a spe cific
drug un der ex ist ing leg is la tion; or might ob tain ex emp tions un der sec tion 56 or 
sec tion 55 of the Con trolled Drugs and Sub stances Act.

From an eth i cal per spec tive, the ba sic is sue is the eth i cal im per a tive to mo -
bi lize and main tain ser vices nec es sary to as sist peo ple. To ad here to the ethic of 
hu man ity, be hav iour should not be im posed on drug-dependent in di vid u als
that ex ceeds their cur rent lev els of abil ity. De riv a tive eth i cal is sues in clude:
whether it is eth i cally jus ti fi able to al low or tol er ate il le gal drug use in res i -
dences and within pal lia tive care ser vices; how a fa cil ity can per mit il le gal
drug use with out los ing its licence or so cial au tho ri za tion to op er ate; staff
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con cerns about con don ing or even col lab o rat ing in of fences against the law; to
what ex tent staff can al low a res i dent to con tinue to de te ri o rate un der drug use;
and what rules should be es tab lished and en forced re gard ing tol er a ble and in -
tol er a ble be hav iour.

Among other things, the Re port rec om mends that, in the short term, guide -
lines for eth i cal prac tice be de vel oped by pro fes sional as so ci a tions that ad dress 
the sit u a tions of ser vice pro vid ers who may be caught be tween le gal con -
straints and eth i cal im per a tives in pro vid ing ser vices to HIV-positive drug
us ers. The Re port also of fers long-term rec om men da tions, in clud ing de crim i -
nal iz ing pos ses sion of cur rently il le gal drugs for per sonal use.

Treat ment

The third is sue stud ied is poor ac cess to med i cal treat ment by HIV-positive in -
jec tion drug us ers. Is it le gal and eth i cal to make ces sa tion of drug use a
con di tion for treat ment of a drug user? Is it le gal and eth i cal to with hold
antiretroviral drugs from HIV-positive drug us ers?

Antiretroviral ther apy (ART) has led to sig nif i cant im prove ments in the
health and qual ity of life of many HIV-positive peo ple, and has re duced mor -
bid ity and mor tal ity. HIV-positive drug us ers, how ever, are not of fered ART
with the same fre quency as other HIV-positive peo ple.

From a le gal per spec tive, with hold ing med i cal treat ment from HIV-positive 
drug us ers or com pel ling ab sti nence as a con di tion of med i cal treat ment may,
in some cir cum stances, vi o late sec tions 7 and 15 of the Ca na dian Char ter of
Rights and Free doms. Fed eral and pro vin cial hu man rights leg is la tion also
pro hibit dis crim i na tion against per sons with dis abil i ties, which likely pro vides
some pro tec tion for drug-dependent per sons.

It is also un eth i cal to in sist on ces sa tion of drug use as a con di tion of med i cal 
treat ment if this is be yond the ca pa bil i ties of the drug user. It is also un just to
judge peo ple as likely to be noncompliant with ART sim ply be cause they are
drug us ers, and to with hold ART on this ba sis. Ad her ence to treat ment is pro -
foundly af fected by sys tems of care. When the health-care sys tem is adapted to
meet the needs of so cially marginalized and in di gent per sons, there is a vast
im prove ment in ad her ence to treat ment. Eth ics there fore re quires that we not
re duce an as sess ment of treat ment com pli ance to sim ply the per sonal char ac -
ter is tics of peo ple with HIV/AIDS. At the same time, there may be sit u a tions
where it may be jus ti fied to de lay or, at the ex treme, re fuse ART. Such a de ci -
sion would be eth i cally un jus ti fi able if it is reached with out hon our ing the
char ac ter is tics of an au then tic heal ing re la tion ship: hu man ity (re spect for the
full bi o log i cal and bio graph i cal par tic u lar ity of the per son with HIV/AIDS),
au ton omy (re spect of the per son’s way of life and life plans); lu cid ity (trans par -
ent shar ing of all rel e vant in for ma tion); and fi del ity (un der stand ing and re spect 
for the ex pec ta tions of the sick).

The Re port there fore rec om mends that:

l as a mat ter of prin ci ple, treat ment should not be re fused or with held sim ply
be cause some one is a drug user;

l the gov ern ing ap proach in pro vid ing care and treat ment to HIV-positive
drug us ers should be to adapt the ther a peu tic reg i men to the needs of the
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in di vid ual, rather than re quire the in di vid ual to adapt to a pre con ceived clin -
i cal ideal;

l a net work of phy si cians with ex pe ri ence in pro vid ing care and treat ment to
drug us ers be de vel oped;

l sim pler HIV drug reg i mens be de vel oped to make ad her ence eas ier; and
l sup port be pro vided to drug us ers who re quire as sis tance in ad her ing to their 

reg i men of HIV ther a pies, in clud ing out reach pro grams to de liver HIV ther -
a pies to drug us ers.

Pre scrip tion of Opi ates and Con trolled Stim u lants

The fourth is sue stud ied is the pre scrip tion of opi ates and con trolled stim u lants
to drug us ers. The Con trolled Drugs and Sub stances Act and the Nar cotic Con -
trol Reg u la tions strictly de lin eate the cir cum stances in which a phy si cian can
pre scribe a nar cotic. Phy si cians and other health-care pro fes sion als who vi o -
late these laws and reg u la tions may be sub ject to crim i nal pros e cu tion.

Cur rently, meth a done is the only opioid ap proved for the long-term treat -
ment of drug-dependent per sons in Canada. Al though meth a done main te nance 
has many ad van tages, it is not ap pro pri ate treat ment for all drug-dependent
per sons. In con trast to such coun tries as Swit zer land, Brit ain, Aus tra lia, and the 
Neth er lands, Canada has been re luc tant to al low med i cal pro fes sion als to pre -
scribe other drugs to treat drug us ers. Sci en tists in Canada would like to
con duct a study of her oin for the treat ment of drug-dependent per sons. Health
Canada ap proval is re quired in or der to con duct such a trial. Can ada’s sta tus as
a sig na tory to in ter na tional drug-control trea ties does not pres ent an in sur -
mount able bar rier to the pre scrip tion of con trolled sub stances.

From an eth i cal per spec tive, those who op pose meth od olog i cally sound
clin i cal tri als of opi ate-assisted treat ment pro grams are pro mot ing the “ther a -
peu tic aban don ment” of those who can not ben e fit from ex ist ing
treat ments.The Re port there fore rec om mends that, in the short term, pi lot pro -
jects in pre scrib ing her oin, co caine, and am phet amine be ini ti ated in Canada.
In the long term, plans should be de vel oped for the pre scrip tion of opi ates and
con trolled stim u lants and for the de crim i nal iza tion of cur rently il le gal drugs.

Drug Users and Studies of HIV/AIDS and Il le gal drugs

The fifth is sue stud ied is the lack of ad e quate clin i cal in for ma tion upon which
to base treat ment of HIV-positive drug us ers. Drug us ers are ex cluded from
stud ies of HIV/AIDS drugs. In ad di tion, there is lit tle re search into the ef fects
of cur rently il le gal drugs on the im mune sys tem, or the in ter ac tion be tween
HIV/AIDS drugs and cur rently il le gal drugs. This hin ders the pro vi sion of op -
ti mal care, treat ment, and sup port to HIV-positive in jec tion drug us ers.
HIV-positive drug us ers may have a wider range of im mu no log i cal de fi cien -
cies and a dif fer ent his tory of the dis ease; they may re spond dif fer ently to
treat ments than other HIV-positive per sons.

It is eth i cally wrong to ex clude drug us ers from the clin i cal stud ies that
would yield the data nec es sary to guide both HIV-positive drug us ers and their
health-care pro fes sion als in mak ing in formed treat ment de ci sions. Trials in -
volv ing il le gal drugs are cer tainly per mis si ble un der cur rent Ca na dian law.
How ever, it may be dif fi cult to ar gue that the Ca na dian Char ter of Rights and



I N J E C T I O N  D R U G  U S E  A N D  H I V / A I D S  7

E X  E C  U  T I V E  S U M  M A R Y

Free doms or hu man rights acts re quire the in clu sion of drug us ers in clin i cal
tri als of HIV/AIDS drugs.

The Re port there fore rec om mends that:

l bar ri ers to the par tic i pa tion of drug us ers in clin i cal tri als be re moved;
l com mu nity groups and drug us ers de velop re cruit ment strat e gies to en cour -

age par tic i pa tion of HIV-positive drug us ers in clin i cal tri als;
l phar ma ceu ti cal com pa nies take a lead er ship role in pro mot ing stud ies that

test the ef fect of HIV/AIDS drugs on in jec tion drug us ers; and
l the Med i cal Re search Coun cil and phar ma ceu ti cal com pa nies de velop a

com pre hen sive re search agenda that iden ti fies pri or i ties in re search for in -
jec tion drug us ers.

In for ma tion about the Use and Ef fects of Il le gal Drugs

The sixth is sue stud ied is the pro vi sion of ac cu rate and com plete in for ma tion
on il le gal drugs to health-care pro vid ers, drug us ers, and the gen eral pub lic.
Many pro fes sion als in the health fields do not re ceive ad e quate ed u ca tion on
drug use and the treat ment of pa tients who use drugs. Many ex ist ing ma te ri als
and pro grams ed u cat ing youth and the gen eral pub lic are based on ab sti nence
prin ci ples. The lack of (ac cu rate) in for ma tion has a neg a tive im pact on the pro -
vi sion of care, treat ment, and sup port of drug us ers, as well as on ef forts to
pre vent HIV in fec tion and other harms. More pro grams that pro vide ac cu rate,
non-judgmental in for ma tion are there fore re quired.

Legally, the de vel op ment of ed u ca tional ma te rial about drugs gen er ally falls 
within the dis cre tion of gov ern ment health of fi cials. It would be dif fi cult if not
im pos si ble to use the law to ad dress the fail ure to pro vide ac cu rate in for ma tion
about il le gal drugs and their ef fects.

Eth i cal prin ci ples, how ever, dic tate that in di vid u als in so ci ety have ac cu rate
and com pre hen sive in for ma tion on all mat ters that re quire de ci sion, choice,
and ac tion. In par tic u lar, for health-care pro fes sion als to hon our the prin ci ples
of lu cid ity, fi del ity, and hu man ity, they must ob tain ac cu rate in for ma tion on il -
le gal drugs so they can best care for their pa tients.

The Re port there fore rec om mends that:

l ac cu rate, un bi ased, and non-judgmental in for ma tion be de vel oped on il le gal 
drugs for health-care pro vid ers, drug us ers, and mem bers of the pub lic;

l min is tries of ed u ca tion and health un der take an eval u a tion of school pro -
grams on il le gal drugs; and

l uni ver si ties and col leges en sure that the cur ric ula of health-care pro fes sion -
als in clude ma te ri als, pre sen ta tions, and dis cus sions of harm-reduction
ap proaches to drug use.

Nee dle Ex change and Meth a done Main te nance Treat ment

The sev enth, and last, is sue stud ied is the con cern that the rules and reg u la tions
gov ern ing nee dle ex change pro grams and meth a done main te nance treat ment
pro grams may ren der these pro grams less ef fec tive at reach ing their goals.

With re gard to nee dle ex change pro grams, sev eral bar ri ers have been iden ti -
fied. There is con cern that not enough nee dles are avail able to in jec tion drug
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us ers at nee dle ex change sites; some times, in di vid ual quo tas are im posed and
used sy ringes may be re quired in ex change for ster ile sy ringes. Nee dle ex -
change sites are gen er ally lo cated in large cit ies and may be cen tral ized in these 
cit ies. Hours of op er a tion may be re stricted. Many phar ma cists are re luc tant to
pro vide ster ile sy ringes to in jec tion drug us ers. All of these fac tors limit ac cess
to ster ile sy ringes. Finally, per sons in volved in nee dle ex change pro grams as
well as drug us ers may be crim i nally li a ble for traces of il le gal drugs found in
drug equip ment.

With re gard to meth a done main te nance treat ment pro grams, in com par i son
with other coun tries such as Aus tra lia, Swit zer land, and Bel gium, Canada has
a low num ber of her oin-dependent per sons who are treated with meth a done.
Many pro grams ad here to an ab sti nence phi los o phy and some do not of fer
com pre hen sive ser vices such as pri mary health care, coun sel ing, or ed u ca tion.
In or der for phy si cians to pre scribe meth a done, they must ob tain fed eral au tho -
ri za tion pur su ant to the Nar cotic Con trol Reg u la tions. The provinces have the
au thor ity, which is del e gated in some ju ris dic tions to the Col lege of Phy si cians
and Sur geons, to es tab lish the rules un der which phy si cians and pa tients may
par tic i pate in meth a done pro grams. Rules in meth a done pro grams that hin der
ef fec tive treat ment of in jec tion drug us ers in clude: lim its on doses that may be
pre scribed by phy si cians; man da tory urine test ing while be ing ob served by
staff; and re stric tions on “car ries” or take-home med i ca tion.

As a re sult of such re stric tions, drug us ers of ten ex pe ri ence their in ter ac tions 
with nee dle ex change or meth a done main te nance pro grams as dis re spect ful of
their in di vid ual dig nity, as in vad ing their pri vacy, or as se verely in fring ing
their au ton omy. These are not only eth i cal con cerns, but also prac ti cal bar ri ers
to achiev ing the ob jec tives of such pro grams.

The Re port there fore rec om mends that:

l meth a done main te nance treat ment pro grams be come avail able to per sons in 
all parts of Canada, in clud ing in ru ral and semi-urban ar eas, and in pris ons;

l re view of the meth a done reg u la tions and rules be un der taken to en sure that
they are in con for mity with the care, treat ment, and sup port needs of in jec -
tion drug us ers; and

l nee dle ex change pro grams be come eas ily ac ces si ble to in jec tion drug us ers
in all parts of Canada, in clud ing in pris ons.

Rec om men da tions
A to tal of 66 rec om men da tions, some of which have been men tioned above,
are made through out the Re port, and are re pro duced in Ap pen dix A. Most of
these can be im ple mented in the short term, with out mak ing any rad i cal
changes to Can ada’s drug laws. Some are des ig nated as lon ger-term, re quir ing
changes to these laws. The rec om men da tions are di rected to those whose pol i -
cies and ac tions (or in ac tions) af fect Can ada’s abil ity to pre vent the fur ther
spread of HIV and other in fec tions among in jec tion drug us ers, and to pro vide
care, treat ment, and sup port to those al ready liv ing with HIV or AIDS. This in -
cludes: the fed eral, pro vin cial/ter ri to rial, and mu nic i pal gov ern ments, col leges
of phy si cians and sur geons, pro fes sional as so ci a tions of health-care work ers,
uni ver si ties, and com mu nity-based agen cies. Im ple menting these rec om men -
da tions must be come an ur gent pri or ity.
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Back ground
The Ur gency of the Sit u a tion
The spread of HIV (and hep a ti tis C) among in jec tion drug us ers in Canada
mer its se ri ous and im me di ate at ten tion. The num ber of HIV in fec tions at trib ut -
able to in jec tion drug use has been climb ing steadily since the be gin ning of the
ep i demic in the early 1980s. By 1996, half of the es ti mated new HIV in fec tions 
were among in jec tion drug us ers.1 There have been sev eral stud ies on prev a -
lence and in ci dence of HIV among in jec tion drug us ers in the larger cit ies of
Canada, but a rise in the num ber of in jec tion drug us ers with HIV in fec tion has
also been ob served out side ma jor ur ban ar eas.2 As stated by Health Canada,
“given the geo graphic mo bil ity of in jec tion drug us ers and their so cial and sex -
ual in ter ac tion with non-users, this dual prob lem of in jec tion drug use and HIV
in fec tion is one that ul ti mately af fects all of Ca na dian so ci ety.”3

Some of the stud ies un der taken to date in dif fer ent parts of Canada il lus trate
the ur gency of the prob lem.4

l HIV prev a lence among in jec tion drug us ers in Montréal in creased from ap -
prox i mately five per cent prior to 1988 to 19.5 per cent in 1997;5

l In Van cou ver, HIV prev a lence among in jec tion drug us ers in creased from
about four per cent in 1992-93 to 23 per cent in 1996-97;6

l HIV prev a lence among in jec tion drug us ers in To ronto in creased from 4.8
per cent in 1992-93 to 8.6 per cent in 1997-98;7

l In Ot tawa, a 1992-93 study8 of in jec tion drug us ers found an HIV prev a -
lence of 10.3 per cent among per sons who at tended nee dle ex change
pro grams; a 1996-97 study showed that prev a lence had in creased to 20 per -
cent;9

1  Bureau of HIV/AIDS, STD and TB Update
Series, Laboratory Centre for Disease Control.
Risk Behaviours Among Injection Drug Users in 
Canada. Ottawa: Health Canada HIV/AIDS Epi
Update, May 1999.
2  Bureau of HIV/AIDS STD and TB Update
Series, Laboratory Centre for Disease Control.
HIV/AIDS Among Injection Drug Users in
Canada. Ottawa: Health Canada HIV/AIDS Epi
Update, May 1999.
3  Ibid.
4  Ibid.
5  C Hankins, T Tran, D Desmarais et al.
Moving from Surveillance to the Measurement
of Programme Impact: CACTUS – Montreal
Needle Exchange Programs. Canadian Journal
o f Infectious Diseases 1997; 8 (Suppl A): 28A
(abstract 223); and Division of Epidemiology,
Bureau of HIV/AIDS, STD, and TB, LCDC,
Health Canada. Inventory of HIV
Incidence/Prevalence Studies in Canada.
Ottawa: Health Canada, April 1998, cited in
HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
6  RG Mathias, PD Riben, MT Schecter, JE
Bardsley. Evaluation of the Needle Exchange
Program in the Cities of Vancouver and
Victoria. Final Report to NHRDP, 1994, cited
in HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
7  P Millson, T Myers, L Calzavara et al.
Prevalence of HIV and Other Blood-Borne
Viruses and Associated Behaviors in Ontario
IDUs. Proceedings of the 7th Annual HIV
Epidemiology Meeting organized by the
Division of HIV Epidemiology, Bureau of
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l Data from nee dle ex change pro grams in Qué bec City and smaller cit ies in
Qué bec in di cate that HIV prev a lence among in jec tion drug us ers is 9 per -
cent in Qué bec City and as high as 9.6 per cent in some semi-urban ar eas.10

Sim i lar find ings11 were doc u mented in the 1999 Win ni peg In jec tion Drug Ep i -
de mi ol ogy Study (WIDE),12 which showed that in Man i toba in jec tion drug use
is an in creas ingly im por tant risk fac tor for HIV; and that ap prox i mately one in
ev ery three new di ag no ses is now among in jec tion drug us ers.

Such find ings have led the Na tional Task Force on HIV/AIDS and In jec tion
Drug Use to con clude that “Canada is in the midst of a pub lic health cri sis con -
cern ing HIV/AIDS and in jec tion drug use.”13 The Na tional Task Force stated
that

de spite clear in di ca tions of an es ca lat ing prob lem since the
mid-1980s and the use of a va ri ety of ap proaches to ad dress it, the
spread of HIV among in jec tion drug us ers is in creas ing, as is the in -
ci dence of hep a ti tis and tu ber cu lo sis. Ep i demics con tinue to emerge 
among new pop u la tions. In ter secting is sues – HIV and AIDS, sub -
stance use, men tal health – cre ate mul ti ple prob lems in an
in di vid ual for which there is no pre scribed course of in ter ven tion or
treat ment.14

Risk Be hav iours
Drug in jec tion and sex ual risk be hav iours among in jec tion drug us ers are prev -
a lent. The shar ing of nee dles is a very ef fi cient mode of trans mis sion of HIV
(and other in fec tions), and is rel a tively com mon among in jec tion drug us ers.
Studies across Canada have shown that about 40 per cent of in jec tion drug us -
ers re port bor row ing used nee dles in the six months prior to the study; a
slightly lower per cent age re port lend ing their nee dle in this time frame.15

Sharing of other in jec tion drug equip ment such as spoons/cook ers, fil ters and
wa ter – known as “in di rect shar ing” – is also as so ci ated with HIV trans mis -
sion.16

A shift from her oin use to in creas ing use of co caine may be a sig nif i cant fac -
tor in the es ca la tion of HIV prev a lence and in ci dence.17 Co caine us ers
typ i cally have a high in jec tion rate; they may in ject as much as twenty times a
day.18 Ac cord ing to a 1998 study pub lished in the Ca na dian Jour nal of Pub lic
Health, the rates of in ject able co caine are es pe cially high in Van cou ver, To -
ronto, and Mon treal.19 Co caine use, how ever, is also an emerg ing prob lem in
other cit ies, in clud ing Cal gary, Win ni peg, and Hal i fax.20

In ad di tion to drug-injection risk be hav iours, sex ual risk be hav iours are
prev a lent among in jec tion drug us ers. Many are in volved in un pro tected com -
mer cial sex:

l In a Van cou ver study, 23 per cent of in jec tion drug us ers had been paid for
sex in the six months prior to be ing in ter viewed.21

l Among nee dle ex change pro gram at ten dees in Ot tawa and in Qué bec, 9.4
per cent of men and 47.3 per cent of women re ported hav ing sex-trade cli -
ents. Of these, 63 per cent of men and 35 per cent of women never or only
some times used con doms with cli ents.22

HIV/AIDS, STD and TB, LCDC, Health
Canada, 12-14 November 1998, cited in
HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
8  B Baskerville, L Leonard, S Holtz. Evaluation
o f the SITE Project: A Pilo t HIV Prevention
Program for Injection Drug Users,
O ttaw a-Carleton Health Department. Final
Report to NHRDP, March 1994, cited in
HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
9  M Alary, C Hankins, R Parent et al. Updated
Results from the SurvIDU Surveillance
Netwo rk. Proceedings of the 7th Annual HIV
Epidemiology Meeting organized by the
Division of HIV Epidemiology, Bureau of
HIV/AIDS, STD and TB, LCDC, Health
Canada, 12-14 November 1998; and Division
of Epidemiology, Bureau of HIV/AIDS, STD
and TB, LCDC, Health Canada. Inventory of
HIV Incidence/Prevalence Studies in Canada.
Ottawa: Health Canada, May 1999, cited in
HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
10  Ibid.
11  See also R Remis, M Millson, C Major. The
HIV Epidemic Among Injection Drug Users in
O ntario : The Situation in 1997. Prepared for
the AIDS Bureau, Ontario Ministry of Health,
1997; and C Poulin, P Fralick, E Whynot et al.
The epidemiology of cocaine and opiate abuse
in urban Canada. Canadian Journal o f Public
Health 1998; 89: 234.
12  J Blanchard, L Elliott. Winnipeg Injection
Drug Epidemiology Study. Interim results, April
1999.
13  Task Force on HIV, AIDS and Injection Drug 
Use. HIV, AIDS, and Injection Drug Use: A
National Action Plan. Ottawa: Canadian Public
Health Association & Canadian Centre on
Substance Abuse, 1997, at 6.
14  Ibid.
15  Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1, with reference
to S Strathdee, D Patrick, S Currie et al.
Needle exchange is not enough: lessons from
the Vancouver injecting drug use study. AIDS
1997; 11: 59-65; R Parent, M Alary, C Hankins 
et al. HIV among IDUs: Second Surveillance
Year of the SurvIDU Network. 6th Annual
Canadian Conference on HIV/AIDS Research,
Ottawa, May 1997. Canadian Journal o f
Infectious Diseases 1997; 8(Suppl A): 27A
(abstract 220); and Hankins et al, supra, note 5.
16  Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1.
17  Strathdee et al, supra, note 15.
18  Poulin et al, supra, note 11.
19  Ibid.
20  Ibid.
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Con dom use is also low among in jec tion drug us ers with reg u lar and ca sual op -
po site-sex part ners.23 A sub stan tial mi nor ity of male in jec tion drug us ers re port 
un pro tected in ter course with same-sex part ners.24

The Pop u la tions Most Af fected
As pointed out above, the dual prob lem of in jec tion drug use and HIV in fec tion 
is one that ul ti mately af fects all of Ca na dian so ci ety.25 How ever, some pop u la -
tions are par tic u larly af fected.

Women in jec tion drug us ers in Canada are at high risk of HIV in fec tion. For
women, the pro por tion of AIDS cases at trib uted to in jec tion drug use in creased 
from 0.5 per cent dur ing the pe riod be fore 1989 to 16.1 per cent dur ing 1989-93
and to 25.8 per cent dur ing 1994-98.26 For men, the in crease over this same
time pe riod has also been pro nounced, but less dra matic: from 0.8 per cent to
3.1 per cent and fi nally to 7.6 per cent.

In jec tion drug use is a se vere prob lem among street youth: for ex am ple,
one-third of a sam ple of Mon treal street youth had in jected drugs in the pre vi -
ous six months. Among those who were reg u lar in jec tors, 47 per cent had
shared nee dles in this time frame.27 

In jec tion drug use is also a prob lem among pris on ers.28 Es ti mates of HIV
prev a lence among pris on ers vary from one to four per cent in men and from
one to ten per cent in women, and in both groups in fec tion is strongly as so ci -
ated with a his tory of in jec tion drug use.29 Once in prison, many con tinue
in ject ing:

l A study on HIV trans mis sion among in jec tion drug us ers in To ronto found
that over 80 per cent had been in prison since be gin ning to in ject drugs, with
25 per cent shar ing in ject ing equip ment while in cus tody.30

l In a study among in car cer ated men and women in pro vin cial pris ons in
Montréal, 73.3 per cent of men and 15 per cent of women re ported drug use
while in car cer ated; of these, 6.2 per cent of men and 1.5 per cent of women
in jected drugs.31

l In a study among in mates of a pro vin cial prison in Qué bec City, 12 of 499
in mates ad mit ted in ject ing drugs dur ing im pris on ment, of whom 11 shared
nee dles and three were HIV-positive.32

l In a fed eral prison in Brit ish Co lum bia, 67 per cent of in mates re spond ing to
one sur vey re ported in jec tion drug use ei ther in prison or out side, with 17
per cent re port ing drug use only in prison.33

l In the 1995 in mate sur vey con ducted by the Cor rec tional Ser vice of Canada, 
11 per cent of 4285 fed eral in mates self-reported hav ing in jected since ar riv -
ing in their cur rent in sti tu tion. In jec tion drug use was par tic u larly high in the 
Pa cific Re gion, with 23 per cent of in mates re port ing in jec tion drug use.34

Finally, ex ist ing data clearly in di cate that Ab orig i nal peo ple are
overrepresented in groups most vul ner a ble to HIV, such as sex-trade workers
and pris on ers. In par tic u lar, they are overrepresented among in ner-city in jec -
tion drug use com mu ni ties, in clud ing among cli en tele us ing nee dle ex change
pro grams and coun sel ing/re fer ral sites.35

21  Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1 at 2, with
reference to Strathdee et al, supra, note 15.
22  Ibid, with reference to Parent et al, supra,
note 15.
23  Ibid, with reference to Parent et al, supra,
note 15; MT Schecter, SA Strathdee, PGA
Cornelisse et al. Do needle exchange
programmes increase the spread of HIV among 
injection drug users? an investigation of the
Vancouver outbreak. AIDS 1999; 13: F45-F51.
24  Ibid, with reference to Parent et al, supra,
note 15; Strathdee et al, supra, note 15.
25  HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.
26  Ibid.
27  Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1 at 3, with
reference to E Roy, N Haley, J Boivin et al.
Injection Drug Use among Street Youth: A
Dynamic Process. Paper presented at the 6th
Annual Conference on HIV/AIDS Research,
Ottawa, May 1997. Canadian Journal o f
Infectious Diseases 1997;
8 (Suppl A): 29A (abstract 225).
28  See HIV/AIDS in Prisons – Info Sheet 2:
High-Risk Behaviours behind Bars. Montréal:
Canadian HIV/AIDS Legal Network, 1999.
29  HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2 at 2-3, with references.
See also: HIV/AIDS in Prisons – Info Sheet 1:
HIV/AIDS and Hepatitis C in Prisons: The Facts. 
Montréal: Canadian HIV/AIDS Legal Network,
1999.
30  P Millson. Evaluation of a Programme to
Prevent HIV Transmission in Injection Drug
Users in Toronto. Toronto: Toronto Board of
Health, 1991.
31  C Hankins et al. Prior risk factors for HIV
infection and current risk behaviours among
incarcerated men and women in
medium-security correctional institutions –
Montreal. Canadian Journal o f Infectious
Diseases 1995; 6(Suppl B): 31B.
32  A Dufour et al. HIV prevalence among
inmates of a provincial prison in Québec City.
Canadian Journal o f Infectious Diseases 1995;
6(Suppl B): 31B.
33  T Nichol. Bleach Pilot Project. Second
unpublished account of the introduction of
bleach at Matsqui Institution, dated 28 March
1996. On file with Legal Network.
34  Correctional Service Canada. 1995 National 
Inmate Survey: Final Report. Ottawa: The
Service (Correctional Research and
Development), 1996, No SR-02 at 138.
35  HIV, AIDS and Injection Drug Use: A
National Action Plan, supra, note 13 at 8, with
reference.
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The Pro ject
Back ground
The 1997 Con sul ta tion Re port

In 1997, the AIDS Care, Treat ment and Sup port Pro gram, Health Canada, re -
leased Care, Treat ment and Sup port for In jec tion Drug Users Liv ing with
HIV/AIDS: A Con sul ta tion Re port.36 The re port iden ti fies is sues that need to
be ad dressed in or der to pro vide ef fec tive HIV/AIDS care, treat ment, and sup -
port to in jec tion drug us ers (par tic u larly those who are street-involved or
marginalized), and pro poses ini tia tives that might be gin to ad dress these is -
sues. The is sues were iden ti fied by par tic i pants in volved in a na tional
con sul ta tion pro cess.

Le gal is sues are among the key ar eas sin gled out for ac tion by the re port.
Two sets of is sues are high lighted:37

l Le gal sta tus of drugs as a di rect cause of harm: The re port states that the
phar ma co log i cal ef fects of the il le gal drugs used by in jec tion drug us ers are
not, in them selves, nec es sar ily harm ful. It points out that much of the harm
is sec ond ary, caused ei ther by the le gal sta tus of the drugs them selves, or by
things such as dan ger ous in ject ing prac tices, crim i nal be hav iour, and un cer -
tain drug strength or pu rity that re sults di rectly from the le gal sta tus of drugs.

l Le gal sta tus of drugs as a bar rier to treat ment. The re port fur ther states that
the le gal sta tus of drugs is a bar rier to cli ent uti li za tion of much of the ad dic -
tion and med i cal ser vices sys tem. It points out that treat ment ap proaches,
ad mis sion pro to cols, and staff and pub lic at ti tudes are more re flec tive of the
le gal sta tus of drugs than the treat ment needs of the cli ent pop u la tion.
Finally, it states that ap proaches to man ag ing sub stance use that are be ing
tried with con sid er able suc cess in some other coun tries (eg, pre scrib ing of

The phar ma co log i cal ef fects of the
il le gal drugs used by [in jec tion drug

us ers] are not, in them selves,
nec es sar ily harm ful.

– D McAmmond, 1997

36  D McAmmond. Care, T reatment and
Support for Injection Drug Users Living w ith
HIV/AIDS: A Consultation Report. Ottawa:
Health Canada, March 1997.
37  Ibid at 14.
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her oin or co caine) are not avail able in Canada be cause of le gal re stric tions
on med i cal prac tice.

The re port sug gests two pos si ble ini tia tives to ad dress these le gal is sues:38

l Ex plo ra tion of how Can ada’s drug laws and reg u la tory frame work could be
made more flex i ble by per mit ting health-care pro fes sion als and oth ers in -
volved in the treat ment of HIV-positive in jec tion drug us ers to of fer
al ter na tive drug ther a pies in con trolled set tings.

l Anal y sis of ex pe ri ence else where (eg, Eng land, the Neth er lands) to de ter -
mine the pos si bil i ties in Canada for med i cal de liv ery of her oin and co caine
within con trolled treat ment set tings for in jec tion drug us ers with
HIV/AIDS.

The Task Force on HIV, AIDS and In jec tion Drug Use

In May 1997 the Task Force on HIV, AIDS and In jec tion Drug Use, a joint
pro ject of the Ca na dian Pub lic Health As so ci a tion and the Ca na dian Cen tre for 
Sub stance Abuse, re leased its Na tional Ac tion Plan.39 The Plan sets out spe -
cific strat e gies to ad dress is sues re lated to pol icy and leg is la tion, pre ven tion
and in ter ven tion, treat ment, Ab orig i nal pop u la tions, and women.

Like the Health Canada con sul ta tion re port, the Task Force ob serves that the 
le gal sta tus of drugs in Canada con trib utes to the dif fi cul ties en coun tered in ad -
dress ing HIV among in jec tion drug us ers, af fect ing not only the be hav iour of
drug us ers, but also the at ti tudes of pro fes sion als and the struc ture of pro -
grams.40 To ad dress these dif fi cul ties, the Na tional Ac tion Plan rec om mends a
se ries of spe cific ac tions, in clud ing that:

l the Crim i nal Code be changed to pro vide spe cific ex emp tions un der the leg -
is la tion to en sure that phy si cians may pre scribe nar cot ics (eg, her oin,
co caine) to drug us ers, and to de crim i nal ize the pos ses sion for per sonal use
of small amounts of cur rently il le gal drugs;41

l steps be taken to elim i nate dis crim i na tory at ti tudes to ward drug us ers with
HIV/AIDS by pro mot ing rec og ni tion in the jus tice sys tem and in law en -
force ment that ad dic tion is better dealt with as a health and so cial is sue than
a crim i nal one;42

l ac cess to meth a done treat ment be im proved by re vok ing the need for phy si -
cians to be au tho rized by the fed eral Min is ter of Health to pre scribe
meth a done, re duc ing bar ri ers to be ing on meth a done (in clud ing cur rent re -
stric tions on car ry ing priv i leges), and set ting up low-threshold meth a done
main te nance pro grams with the ex plicit goal of re duc ing in jec tion fre -
quency among her oin us ers;43 and

l the con tin uum of avail able ser vices and in for ma tion be en hanced by pro vid -
ing treat ment op tions that do not re quire to tal ab sti nence from all drugs,
en sur ing that each per son seek ing treat ment is eval u ated and of fered
antiretroviral drug ther a pies that meet cur rent stan dards of care, ini ti at ing
clin i cal tri als of pre scrip tion mor phine, her oin, and co caine, and sup port ing
re search and pro vid ing in for ma tion on in ter ac tions be tween phar ma ceu ti -
cal/ther a peu tic and cur rently il le gal drugs.44

38  Ibid at 20.
39  HIV, AIDS and Injection Drug Use: A
National Action Plan, supra, note 13.
40  Ibid at 13.
41  Ibdi at 15.
42  Ibid at 18.
43  Ibid at 20.
44  Ibid at 23.

The le gal sta tus of drugs in Canada
con trib utes to the dif fi cul ties
en coun tered in ad dress ing HIV
among in jec tion drug us ers.
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The Next Step

As a fol low-up to Care, Treat ment and Sup port for In jec tion Drug Users Liv -
ing with HIV/AIDS: A Con sul ta tion Re port (and in light of the
rec om men da tions of the Task Force), the HIV/AIDS Pro grams, Pol icy and
Co or di na tion Di vi sion, Health Canada, rec og nized the need to iden tify pos si -
ble so lu tions to some of the le gal and eth i cal di lem mas re lated to (1) pro vid ing
care, treat ment, and sup port to in jec tion drug us ers with HIV/AIDS, and (2) re -
duc ing the harms of drug use. To this end, the Ca na dian HIV/AIDS Le gal
Net work was funded to bring to gether in di vid u als work ing in the area of
HIV/AIDS and in jec tion drug use to iden tify, an a lyze, and make rec om men da -
tions on pri or ity le gal and eth i cal is sues.

This re port is one of the out comes of that con sul ta tion. An other is In jec tion
Drug Use and HIV/AIDS: Le gal and Eth i cal Is sues. Back ground Pa pers,45 a
com pi la tion of all pa pers writ ten as back ground ma te ri als for the con sul ta tion.

Over view of the Pro ject
Ob jec tives

The ob jec tives of the Pro ject were to:

l bring to gether key par tic i pants from across Canada with knowl edge and ex -
pe ri ence in is sues re lated to HIV/AIDS and in jec tion drug use;

l iden tify the le gal and eth i cal is sues re lated to (1) pro vid ing care, treat ment,
and sup port to drug us ers with HIV/AIDS, and (2) re duc ing the harms of
drug use;

l iden tify pri or ity is sues that need to be an a lyzed in more de tail;
l an a lyze these pri or ity is sues from the per spec tive of pol icy, law, and eth ics

in three back ground pa pers; and
l pre pare a re port that sum ma rizes the dis cus sion of the par tic i pants, the anal -

y sis of the pa pers, and the rec om men da tions of the par tic i pants on the
pri or ity is sues and po ten tial so lu tions; as well as a vol ume of back ground
ma te ri als, con tain ing the back ground pa pers.

Phase I

Phase I of the Pro ject started in No vem ber 1997 and ended on 31 March 1998.
In this first phase of the Pro ject, two work shops were or ga nized, eight pri or ity
le gal and eth i cal is sues were iden ti fied, back ground pa pers on four of these is -
sues were writ ten, and a re port on the con sul ta tion was pre pared.46 This first
phase was funded by the AIDS Care, Treat ment and Sup port Pro gram, Health
Canada. Co-funding was pro vided by the Qué bec Min is try of Health and So -
cial Ser vices.
The first work shop – dis cus sion

Pro viders of ser vices to in jec tion drug us ers, mem bers of non-governmental
or ga ni za tions, fed eral and pro vin cial gov ern ment rep re sen ta tives, and drug us -
ers, met on 17 No vem ber 1997. The pur pose of the work shop was to dis cuss
le gal and eth i cal is sues re lated to in jec tion drug use and HIV/AIDS. Twelve is -
sues in par tic u lar were dis cussed. What fol lows is a re cord of the dis cus sion.
The re cord aims to pres ent as faith fully as pos si ble the var i ous com ments of
the par tic i pants, or ga nized un der com mon head ings.

45  Canadian HIV/AIDS Legal Network.
Injection Drug Use and HIV/AIDS: Legal and
Ethical Issues. Background Papers. Montréal:
The Network, 1999.
46  T de Bruyn. HIV, Injection Drug Use, and
Care, T reatment and Support: Legal and Ethical 
Issues. Report on the Consultation. Prepared
for the AIDS Care, Treatment and Support
Program, HIV/AIDS Policy, Coordination and
Programs Division, Health Canada, by the
Canadian HIV/AIDS Legal Network. Montréal,
March 1998.
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The de hu man iza tion of drug us ers

In jec tion drug us ers are stig ma tized and de hu man ized as a re sult of the il le gal
sta tus of drugs, the treat ment of drug us ers by law en forc ers and by so ci ety in
gen eral, and mis in for ma tion about drug use. Drug us ers are seen by many
mem bers of the pub lic (and some health-care pro fes sion als) not as per sons but
as crim i nals and “vec tors” of dis ease.

Work shop par tic i pants stated that pro grams aimed at pre vent ing harms due
to drug use are of ten them selves de hu man iz ing in the way they treat us ers and
reg u late their con duct. Some of the pro grams do not meet us ers’ needs. Ref er -
ence was made to one-for-one nee dle ex change pro grams and re stric tions
im posed in meth a done pro grams, such as lim ited car ries and man da tory urine
test ing of drug us ers.
Is sues of ad vo cacy for drug us ers

It is com mon to day to hear calls from within the HIV/AIDS move ment for
greater ad vo cacy or or ga niz ing by drug us ers. Some drug us ers would sup port
this and be em pow ered by greater ad vo cacy, but other drug us ers would not.
Work shop par tic i pants em pha sized that drug us ers must be free to choose
whether to ad vo cate or or ga nize, and that it must be safe for them. A drug user
who goes pub lic will be sub jected to scru tiny and risks loss of em ploy ment,
loss of hous ing, dif fi culty in ob tain ing in sur ance, or in abil ity to get a mort gage. 
Sup port to ad dress these con se quences is needed if drug us ers are to or ga nize.
It was sug gested that it could be ef fec tive if par ents of drug us ers or ga nize and
ad vo cate on be half of us ers.
Prob lems con fronted by ser vice pro vid ers

The stigma as so ci ated with drug use of ten ex tends to in di vid u als who pro vide
ser vices to drug us ers, such as phy si cians, nurses, so cial work ers, coun sel ors,
and per sons who pro vide hous ing. Some of these ser vice pro vid ers may be
marginalized within their pro fes sion, and may not be granted much cre dence
when they pro vide in for ma tion that coun ters pre vail ing pro grams and myths
about in jec tion drug use and in jec tion drug us ers. They may be cen sored in
their ef forts to ed u cate the pub lic. They may be un able to change the con text in
which they try to pro vide ser vices to drug us ers. These ser vice pro vid ers have
en coun tered prob lems se cur ing the req ui site fund ing for in no va tive pro grams
both to treat and to pre vent harms as so ci ated with in jec tion drug use. Or ga ni za -
tions that pro vide hous ing to in jec tion drug us ers have been seen as fa cil i tat ing
in ter ac tion among us ers and have been ac cused of en cour ag ing the spread of
HIV and other trans mis si ble dis eases. The le gal and eth i cal is sues that emerge
when health-care pro vid ers, drug treat ment fa cil i ties, or hous ing ad min is tra -
tors per mit drug use on the pre mises of hos pi tals, drug treat ment cen tres, or
hos pices, were raised by work shop par tic i pants.
Or ga ni za tions that pro vide ser vices to drug us ers

Work shop par tic i pants iden ti fied var i ous prob lems with or ga ni za tions that
pro vide ser vices to in jec tion drug us ers, in clud ing treat ment for their ad dic -
tions, so cial ser vices, and HIV/AIDS ser vices. It was stated that some
or ga ni za tions that pro fess to take a harm-reduction ap proach may, by the re -
stric tions they im pose or by the man ner in which they in ter act with their cli ent
pop u la tion, de mean drug us ers and con se quently dis cour age them from seek -
ing as sis tance. Con cerns were raised about fund ing harm-reduction pro grams
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in or ga ni za tions that un til re cently re quired drug us ers to ab stain from drug use
as a pre con di tion for par tic i pa tion in pro grams. It was said that such or ga ni za -
tions must dem on strate that they have ac cepted what it means to pro vide
ser vices to drug us ers who con tinue to use.

An other prob lem that was iden ti fied is that, in or der to ob tain fund ing for
pro grams, or ga ni za tions may re sort to “to ken” rep re sen ta tion from drug us ers.
How ever, once fund ing is ob tained, these or ga ni za tions may de velop pro -
grams that fit the needs of the or ga ni za tion or its staff rather than the needs of
drug us ers.

Finally, work shop par tic i pants pointed out that HIV/AIDS or ga ni za tions are 
at var i ous stages in in cor po rat ing drug us ers and pro grams for drug us ers into
their work. Some or ga ni za tions are ready to em ploy and serve drug us ers, oth -
ers are not. Drug us ers who are em ployed by HIV/AIDS or ga ni za tions may
find that they are marginalized within the or ga ni za tion.
Mixed mes sages about harm re duc tion

There is no con sen sus on the mean ing to be at trib uted to the con cept of harm
re duc tion. Health clin ics, sy ringe-exchange pro grams, drug treat ment pro -
grams, and hous ing fa cil i ties of ten sub scribe to dif fer ent no tions of harm
re duc tion. As a re sult, drug us ers re ceive con flict ing mes sages. For ex am ple,
out reach to street youth may co in cide with ex pul sion of street youth from pub -
lic spaces. Or pro vi sion of ster ile sy ringes in ex change for used sy ringes may
be reg u lated in a way (eg, one-for-one ex change) that does not match us ers’
needs. Such mixed mes sages un der mine the ef fec tive ness of ser vices in re duc -
ing the harms of drug use.
Meth a done main te nance pro grams

Dis cus sion cen tred on the ac ces si bil ity of meth a done pro grams to in jec tion
drug us ers and on the de fi cien cies of cur rent pro grams. Meth a done pro grams
are op er ated by the provinces. While some have ex panded their pro grams and
made them more ac ces si ble to drug us ers, oth ers still have no pro grams. Col -
leges of Phy si cians and Sur geons in some of the provinces are re spon si ble for
the reg u la tion of the meth a done pro grams and for the ac cred i ta tion of phy si -
cians in dis pens ing this treat ment. In Al berta, the meth a done pro gram is
op er ated by the Al berta Al co hol and Drug Abuse Com mis sion (AADAC), an
agency of the gov ern ment of Al berta. Work shop par tic i pants ques tioned
whether the meth a done reg u la tions and rules in the provinces serve to ob struct
rather than en cour age in jec tion drug us ers to par tic i pate in pro grams.

In di vid uals who have par tic i pated in meth a done pro grams ex pressed con -
cerns re gard ing man da tory urine test ing, pen al ties im posed for the use of
drugs, and lim i ta tions on car ries. The man ner in which some phy si cians and
other health-care pro vid ers have in ter acted with them have made them feel
de val ued.

Finally, some ques tion whether meth a done main te nance it self en tails more
harms than il le gal drugs, since meth a done is so ad dic tive. Some would rather
see peo ple us ing her oin than meth a done.
Sy ringe dis tri bu tion

Work shop par tic i pants em pha sized that to ex change ster ile sy ringes for used
sy ringes on a one-for-one ba sis does not work: it does not meet the needs of
drug us ers for ster ile sy ringes and for non-controlling ser vices. They pointed
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out that many pro grams no lon ger ex change sy ringes on a one-for-one ba sis,
but pro vide as many sy ringes as the user re quires (sy ringe dis tri bu tion).

Ac cord ing to work shop par tic i pants, sy ringes should be more eas ily and
more cheaply avail able from phar ma cies. It was re ported that in some met ro -
pol i tan ar eas only one phar macy was known to be will ing to sell sy ringes to a
drug user.
In eq uities for pris on ers

Work shop par tic i pants com mented that HIV/AIDS pre ven tion, treat ment,
sup port, and care are not as avail able to pris on ers as to per sons out side the pe -
nal sys tem. Pris oners who in ject drugs do not have ac cess to ster ile sy ringes
and con se quently are at greater risk of HIV in fec tion, hep a ti tis C, and other
trans mis si ble dis eases. In ad di tion, in many ju ris dic tions pris on ers who were
on meth a done prior to in car cer a tion can not con tinue treat ment in prison, and
no ju ris dic tion cur rently per mits pris on ers to be gin meth a done treat ment in
prison.
Preg nant women who in ject drugs

Con cerns were ex pressed by par tic i pants at the work shop re gard ing the man -
da tory treat ment of preg nant women who in ject drugs. Child pro tec tion
leg is la tion and men tal health stat utes have been re sorted to by pro vin cial au -
thor i ties to con fine women and to com pel them to fol low pre scribed treat ment
dur ing the course of their preg nancy. There have been sug ges tions that crim i -
nal laws be en acted to pun ish the be hav iour of preg nant women who con sume
drugs. Such ac tions by the state were con sid ered by sev eral work shop par tic i -
pants to be a de ter rent to the use of pre na tal care by women drug us ers and to
con sti tute a de pri va tion of the lib erty of the in di vid ual.
Limited treat ment op tions

Work shop par tic i pants pointed out that op tions for both HIV/AIDS treat ment
and drug treat ment are or may be lim ited for drug us ers.

Many HIV/AIDS phy si cians find them selves in a di lemma in de cid ing
whether to pre scribe cur rent antiretroviral ther a pies for HIV-positive drug us -
ers be cause they per ceive a high risk of non com pli ance among drug us ers in
tak ing the ther a pies and the con se quent de vel op ment and trans mis sion of
drug-resistant strains of HIV. Drug us ers ar gue that many peo ple have dif fi -
culty ad her ing to com plex treat ment reg i mens, and that what is re quired are
sim pler reg i mens that ev ery one could man age more eas ily.

Re gard ing drug treat ment, cer tain op tions, such as pre scrib ing her oin or co -
caine, are not avail able in Canada. Fur ther more, it is dif fi cult for both drug
us ers and phy si cians to ob tain ac cu rate phar ma co log i cal in for ma tion about il -
le gal drugs and about their in ter ac tions with pre scrip tion drugs, in clud ing
drugs for HIV/AIDS.

It was said that clin i cal tri als are re quired to in ves ti gate opi ates and their al -
ter na tives, stim u lants and their al ter na tives, and in ter ac tions be tween il le gal
drugs and pre scrip tion drugs (par tic u larly HIV/AIDS drugs). In ad di tion, drug
us ers should be in cluded in clin i cal tri als of HIV/AIDS drugs.
Lack of hous ing and so cial sup port

The lack of af ford able hous ing for drug us ers is a prob lem, par tic u larly in large
ur ban cen tres such as Van cou ver and To ronto. It was ob served that the lim ited

Sy ringes should be more eas ily and
more cheaply avail able from
phar ma cies.

HIV/AIDS pre ven tion, treat ment,
sup port, and care are not as avail able 
to pris on ers as to per sons out side
the pe nal sys tem.
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avail abil ity of so cial as sis tance for drug us ers in creases the num ber of home -
less per sons; be ing home less makes it more dif fi cult to reg u larly ac cess other
ser vices and to ad here to treat ment reg i mens.
The le gal sta tus of drugs

Work shop par tic i pants felt that the cur rent le gal sta tus of drugs cre ates al most
in sur mount able bar ri ers to HIV/AIDS pre ven tion, and the treat ment, sup port,
and care of in jec tion drug us ers. This is con sis tent with views ex pressed dur ing 
the prep a ra tion of the Con sul ta tion Re port on Care, Treat ment, and Sup port
for In jec tion Drug Users Liv ing with HIV/AIDS:47 “we know what to do, but
we are not able to do it for a va ri ety of rea sons,” chief among them the bar ri ers
cre ated by the le gal sta tus of drugs and drug use. Par tic i pants in both con sul ta -
tions felt that, un less this changes, it will be dif fi cult to make prog ress in drug
treat ment and HIV pre ven tion.

Work shop par tic i pants stated that con sid er ation should be given to an al ter -
na tive reg u la tory re gime that would be more ef fec tive in re duc ing the harms
as so ci ated with drug use and that would en sure the qual ity and safety of cur -
rently il le gal drugs. Finally, the lack of in for ma tion about what the pub lic
ac tu ally thinks about drug use is an im ped i ment to chang ing the cur rent sta tus.
Re search and ac cu rate in for ma tion on il le gal drugs and pub lic at ti tudes is
re quired.
The first work shop – iden ti fi ca tion of pri or ity is sues

Work shop par tic i pants iden ti fied the fol low ing eight pri or ity is sues for fur ther
anal y sis:

1. What is the im pact of the cur rent le gal sta tus of drugs and drug use on ef -
forts to pre vent HIV in fec tion among in jec tion drug us ers and on the
pro vi sion of care, treat ment, and sup port to drug us ers with HIV/AIDS?
What are al ter na tives to the cur rent le gal re gime on drugs and drug use?
What le gal and eth i cal is sues are raised?

2. What le gal and eth i cal is sues arise in cir cum stances in which il le gal drug
use is per mit ted in the course of pro vid ing health care and so cial ser vices – 
pri mary health care, com mu nity clin ics, phar macy ser vices, res i den tial
care, pal lia tive care, hous ing ser vices – to drug us ers?

3. Is it le gal and eth i cal to make ces sa tion of drug use a con di tion for treat -
ment of a drug user? Is it le gal and eth i cal to with hold antiretroviral drugs
from HIV-positive drug us ers?

4. What le gal and eth i cal is sues arise in the con text of pre scrib ing opi ates and 
con trolled stim u lants to drug us ers in Canada?

5. What le gal and eth i cal is sues are raised by (a) the ab sence of clin i cal tri als
on the im pact of il le gal drugs on the im mune sys tem; (b) the ab sence of re -
search on the in ter ac tions be tween HIV/AIDS drugs and il le gal drugs; (c)
the ex clu sion of drug us ers from clin i cal tri als in volv ing HIV/AIDS
drugs?

6. What are the le gal and eth i cal grounds for en sur ing that health-care pro -
vid ers, drug us ers, and the gen eral pub lic have ac cu rate and com plete
in for ma tion on il le gal drugs and their ef fects?

7. What le gal and eth i cal con sid er ations should be taken into ac count when
im ple ment ing nee dle ex change and meth a done main te nance pro grams di -
rected at re duc ing the harms from drug use?47  Supra, note 36.
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8. What are the le gal and eth i cal con sid er ations that arise re gard ing man da -
tory drug treat ment for preg nant women drug us ers?

The first four of these is sues were se lected for anal y sis in Phase I of the Pro ject.
The back ground pa pers

Af ter the work shop, three in di vid u als pre pared pa pers on these is sues based on
their par tic u lar per spec tive and ex per tise: Dr Di ane Riley, In ter na tional Harm
Re duc tion As so ci a tion and Ca na dian Foun da tion for Drug Pol icy, on drug pol -
icy; Mr Eu gene Oscapella, Ca na dian Foun da tion for Drug Pol icy, on le gal
is sues; and Dr Da vid J Roy, Di rec tor, Cen tre for Bioethics, Clin i cal Re search
In sti tute of Mon tréal, on eth i cal is sues.
The sec ond work shop

A sec ond work shop, held in Feb ru ary 1998, re con vened the par tic i pants from
the first work shop, the au thors of the pa pers, and some ad di tional par tic i pants.
The pa pers pre pared by Da vid Roy, Di ane Riley, and Eu gene Oscapella were
dis cussed and re viewed. Work shop par tic i pants pro posed rec om men da tions
on each of the is sues. The rec om men da tions were made with a view to: what
should be achieved in the short term (short-term goals); what should be
achieved in the long term (long-term goals); and what are the means to ward
achiev ing these short-term and long-term goals.

Af ter the work shop, the au thors re vised their pa pers in light of the dis cus -
sion and in for ma tion pro vided, and a re port on Phase I of the Pro ject was
pre pared.
The re port on Phase I

The re port, pre pared by The o dore de Bruyn, sum ma rized the dis cus sion at the
first work shop; listed the le gal and eth i cal is sues that were iden ti fied at the first
work shop, in clud ing the four pri or ity is sues se lected for fur ther anal y sis; sum -
ma rized the com men tary con tained in the three pa pers on each of the four
pri or ity is sues; and listed the rec om men da tions of the work shop on fur ther ac -
tion on the four pri or ity is sues.

Phase II

In May 1998, fund ing was se cured to con tinue work on the Pro ject. The three
ad di tional pri or ity is sues an a lyzed in this phase of the Pro ject were:

1. What le gal and eth i cal is sues are raised by (a) the ab sence of clin i cal tri als
on the im pact of il le gal drugs on the im mune sys tem; (b) the ab sence of re -
search on the in ter ac tions be tween HIV/AIDS drugs and il le gal drugs; and 
(c) the ex clu sion of drug us ers from clin i cal tri als in volv ing HIV/AIDS
drugs?

2. What are the le gal and eth i cal grounds for en sur ing that health-care pro -
vid ers, drug us ers, and the gen eral pub lic have ac cu rate and com plete
in for ma tion on il le gal drugs and their ef fects?

3. What le gal and eth i cal con sid er ations arise in the im ple men ta tion of nee -
dle ex change and meth a done main te nance pro grams di rected at re duc ing
the harms from drug use?

As in Phase I of the Pro ject, Riley, Oscapella, and Roy pre pared back ground
pa pers on these is sues based on their par tic u lar per spec tive and ex per tise. 
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Anal y sis of the eighth is sue iden ti fied as a pri or ity – le gal and eth i cal is sues
as so ci ated with HIV-positive preg nant drug us ers – was post poned, as ex ten -
sive anal y sis is un der way on le gal and eth i cal is sues re lated to HIV test ing of
preg nant women.48 It was felt that that anal y sis should be com pleted be fore a
study of the dis tinct but re lated le gal and eth i cal is sues as so ci ated with
HIV-positive preg nant drug us ers is un der taken.
The na tional work shop

A na tional work shop, held on 15-16 March 1999, brought to gether 40 peo ple
from across Canada with knowl edge and ex pe ri ence in is sues re lat ing to
HIV/AIDS and in jec tion drug use. This in cluded many of the par tic i pants in
the first two work shops, as well as other drug us ers, mem bers of AIDS or ga ni -
za tions, staff in nee dle ex change pro grams, fed eral and pro vin cial gov ern ment
health of fi cials, em ploy ees of or ga ni za tions that pro vide meth a done pro grams
and other ser vices to drug us ers, phy si cians, ethicists, re search ers, pol icy an a -
lysts, and a mem ber of an Ab orig i nal or ga ni za tion.49 At the work shop, the
back ground pa pers pre pared by Riley, Oscapella, and Roy were dis cussed, and 
par tic i pants made rec om men da tions for fur ther ac tion on the three pri or ity is -
sues. Af ter the work shop, the au thors of the back ground pa pers re vised their
pa pers in light of the dis cus sion and in for ma tion pro vided at the work shop.
Finally, the back ground pa pers un der went peer re view and were fi nal ized tak -
ing that re view into ac count. Rich ard Elliott, Di rec tor of Pol icy & Re search of
the Le gal Net work, un der took the fi nal re write of the back ground pa per on le -
gal is sues to gether with Eu gene Oscapella.
This re port

This re port on Pha ses I and II of the Pro ject con tains an anal y sis of the seven
pri or ity is sues ad dressed in both phases, and the rec om men da tions de vel oped
by the work shop par tic i pants. The re port is based on the back ground pa pers,
the re port on the first phase of the con sul ta tion, and the com ments made by
work shop par tic i pants at the three work shops held be tween No vem ber 1997
and March 1999. How ever, fur ther re search was un der taken on each of the
seven is sues. This has en tailed an ex am i na tion of court de ci sions, le gal trea -
tises and ar ti cles, sci en tific and med i cal pub li ca tions, as well as pub lic health
ma te ri als. Ad di tional dis cus sions have taken place with mem bers of
HIV/AIDS or ga ni za tions, phy si cians en gaged in tri als of HIV/AIDS drugs,
pub lic health of fi cials, staff from pro vin cial Col leges of Phy si cians and Sur -
geons, sci en tists, per sons in volved in or ga ni za tions that op er ate meth a done
pro grams, and of fi cials from Health Canada.
The vol ume of back ground ma te ri als

As a com pan ion to this re port, a vol ume con tain ing all the back ground pa pers
writ ten dur ing Pha ses I and II of the Pro ject has been pro duced.50

Next Steps

The Pro ject does not end with the re lease of this Report and the vol ume of
back ground ma te ri als. The Net work will fo cus on dis sem i nat ing the con tents
of the re port to var i ous au di ences. This will in clude pre par ing info sheets sum -
ma riz ing the main re sults to make the in for ma tion in the Report and
back ground ma te ri als more ac ces si ble, and pub lish ing ar ti cles on the Pro ject in 

48  See L Stoltz, L Shap. HIV Testing and
Pregnancy: Medical and Legal Parameters o f the 
Policy Debate. Ottawa: Health Canada, 1999.
Reproduced in part in Canadian HIV/AIDS
Policy & Law Newsletter 1999; 4(2/3): 42-44.
See also B Hoffmaster, T Schrecker. An ethical
analysis of HIV testing of pregnant women and
their newborns. Canadian HIV/AIDS Policy &
Law Newsletter 1999; 4(4): (forthcoming).
49  See Appendix B for a list of workshop
participants.
50  Supra, note 45.
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the Ca na dian HIV/AIDS Pol icy & Law News let ter and other pub li ca tions. In
con junc tion with oth ers, as ap pro pri ate, the Net work will un der take fol low-up
ac tiv i ties di rected to the im ple men ta tion of the rec om men da tions pre sented in
this Re port.
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The Cur rent Le gal Sta tus
of Drugs
What is the im pact of the cur rent le gal sta tus of drugs and drug use on ef forts to 
pre vent HIV in fec tion among in jec tion drug us ers and on the pro vi sion of care, 
treat ment, and sup port to drug us ers with HIV/AIDS? What are al ter na tives to
the cur rent le gal re gime on drugs and drug use? What le gal and eth i cal is sues
are raised?

This chap ter points out that Ca na dian law takes a pu ni tive ap proach to in di -
vid u als who con sume il le gal drugs, criminalizing not only traf fick ing of
cer tain drugs, but also their pos ses sion. The ef fects of this ap proach on drug us -
ers, health-care pro fes sion als, and so ci ety at large sug gest that it ex ac er bates
rather than re duces harms from drug use. How ever, some al ter na tives are pos -
si ble with out dras tic changes to Can ada’s cur rent pro hi bi tion ist le gal
frame work. Other, more far-reaching al ter na tives to the cur rent ap proach may
re quire that Canada de nounce sev eral in ter na tional drug-control con ven tions.

This chap ter ex plains the eth i cal re quire ment to con sider al ter na tives to the
cur rent ap proach. Eth i cal re flec tion must lead to a rec og ni tion of which com -
po nents of cur rent drug pol icy need to be main tained, which com po nents need
to be re versed, and which al ter na tives need to be ex plored and sub mit ted to
con trolled ex per i ments.

There are two over arch ing di rec tions for fu ture ac tion: (1) Canada must re -
verse the neg a tive im pacts of the cur rent le gal sta tus of drugs on drug us ers and 
on those who pro vide ser vices to drug us ers; and (2) Canada must move to
adopt al ter na tives to the cur rent ap proach to re duc ing drug use and the harms
of drug use among Ca na di ans. Im ple menting the rec om men da tions be low
would al low for better pro vi sion of care, treat ment, and sup port to drug us ers,
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and for more ef fec tive ef forts to pre vent HIV in fec tion and other harms as so ci -
ated with drug use.

Le gal and Pol icy Anal y sis
The Criminalization of Drugs in Canada

Since the early 1900s, crim i nal stat utes aimed at the con trol of par tic u lar drugs
have ex isted in Canada.51 The Opium and Drug Act52 pro mul gated in 1911,
and then the Nar cotic Con trol Act53 and the Food and Drugs Act54 gov erned
drug use for about 85 years. Then, in May 1997, the Con trolled Drugs and
Sub stances Act (CDSA)55 was pro claimed.56 The Act re pealed the Nar cotic
Con trol Act and parts III and IV of the Food and Drugs Act, and con sol i dated
un der one stat ute the ma jor pro vi sions on il le gal drugs.57 Sev eral of the of -
fences in these pre de ces sor stat utes are now con tained in the CDSA.

Of fences re lat ing to con trolled sub stances

In gen eral, the un au tho rized pos ses sion,58 man u fac ture,59 cul ti va tion,60 traf -
fick ing61 (which in cludes sell ing, ad min is ter ing, giv ing, trans fer ring,
trans port ing, send ing, or de liv er ing), ex port62 and im port63 of sub stances listed
in sev eral Sched ules ap pended to the stat ute con sti tute crim i nal of fences. Cur -
rently, those Sched ules list can na bis (resin and mar i juana), her oin, meth a done, 
co caine and coca leaf, bar bi tu rates, am phet amine, and a large ar ray of other
sub stances as “con trolled.” 

As well, it is an of fence to seek or ob tain a con trolled sub stance from a prac -
ti tio ner, such as a phy si cian, with out dis clos ing par tic u lars re lat ing to the
ac qui si tion of the Sched uled sub stance within the pre ced ing thirty days. This
of fence is com monly re ferred to as dou ble-doctoring.64

Varying crim i nal pen al ties ap ply to vi o la tions of the law, de pend ing on the
sub stance in is sue (and, in the case of can na bis, the quan tity of the sub stance).
For ex am ple, un au tho rized pos ses sion of her oin, meth a done, or co caine is
pun ish able by up to seven years’ im pris on ment. Un au tho rized pos ses sion of
can na bis is pun ish able by up to five years’ im pris on ment, al though pos ses sion
of a small quan tity (one gram resin or 30 grams mar i juana leaf) car ries a max i -
mum pen alty of only six months’ im pris on ment and/or a $1000 fine.65

As a re sult of its very broad def i ni tion of “con trolled sub stance,” the CDSA
makes it a crim i nal of fence to pos sess, im port, ex port, traf fic, etc, not only the
drugs them selves but also

any thing that con tains or has on it a con trolled sub stance and that is
used or in tended or de signed for use (a) in pro duc ing the sub stance,
or (b) in in tro duc ing the sub stance into a hu man body.66

This means that if a sy ringe or other equip ment (eg, cook ers) used for in ject ing
drugs con tains res i due of a drug, as most used sy ringes will, that equip ment is a 
“con trolled sub stance” and the per son with the sy ringe could be found guilty of 
pos ses sion un der the CDSA. There is no ex press ex emp tion or pro tec tion in
the stat ute (or reg u la tions) for nee dle ex change pro grams or their per son nel,
who will of ten know ingly be in pos ses sion of used equip ment re turned by us -
ers. Sim i larly, the op er a tor of an in jec tion room or “shoot ing gal lery” who
pro vided re cep ta cles for the safe re turn of used sy ringes would know ingly

51  PJ Giffen, S Endicott, S Lambert. Panic and
Indifference: The Politics o f Canada’s Drug
Law s. Ottawa: Canadian Centre on Substance
Abuse, 1991.
52  O pium and Drug Act, SC 1911, c 17.
53  Narcotic Control Act, SC 1960-61, c 35.
54  Food and Drugs Act, SC 1962-63, c 15,
Parts III and IV.
55 Contro lled Drugs and Substances Act, SC
1996, c 19.
56  Sl/97-47, Can Gaz Part II, 14 May 1997.
57  B MacFarlane. Drug O ffences In Canada.
Toronto: Canada Law Book Inc, 3rd edition,
1997, at 2-14 and 2-15.
58  Section 4(1).
59  Section 7(1).
60  Section 7(1).
61  Section 5(1).
62  Section 6(1).
63  Ibid.
64  Section 4(2).
65  Section 4(3)-(5).
66  Section 2(2).
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pro tec tion in the stat ute (or
reg u la tions) for nee dle ex change
pro grams or their per son nel, who
will of ten know ingly be in pos ses sion 
of used equip ment re turned by
us ers.
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pos sess a “con trolled sub stance.” As stated by Bruckner,67 both nee dle ex -
change work ers and drug us ers who are in pos ses sion of con tam i nated
equip ment are re quired to rely on po lice or pros e cu to rial dis cre tion to avoid
crim i nal con vic tions.68

Drug par a pher na lia: in stru ments and lit er a ture

Other than its broad def i ni tion of “con trolled sub stance” that ex tends to in jec -
tion equip ment con tain ing traces of il le gal drugs, the CDSA does not ad dress
in jec tion equip ment. How ever, as a re sult of amend ments in tro duced in 1988,
the Crim i nal Code makes it an of fence for any one to “know ingly” im port, ex -
port, man u fac ture, pro mote, or sell “in stru ments or lit er a ture for il licit drug
use.”69 Selling in cludes of fer ing for sale, ex pos ing for sale, pos sess ing for sale,
and dis trib ut ing, whether or not the ma te rial is dis trib uted in ex change for
money or other valu able con sid er ation.70 The pun ish ment for a first of fence is
a max i mum fine of $100,000 and im pris on ment for six months; for a sec ond or 
sub se quent of fence, the max i mum pen alty is a $300,000 fine and im pris on -
ment for one year.71 While mere pos ses sion of il le gal drugs is an of fence
(un der the CDSA), this is not the case with mere pos ses sion of drug
par a pher na lia. 
Drug lit er a ture

In ad di tion, an On tario court has held that the pro hi bi tion in sec tion 462.2
Crim i nal Code in re la tion to “lit er a ture” for il licit drug use vi o lates free dom of
ex pres sion as guar an teed in sec tion 2(b) of the Ca na dian Char ter of Rights and 
Free doms and is con se quently of no force or ef fect. In Iorfida v Mac In tyre,72 it
was stated that sec tion 462.2 of the Code is aimed at cen sor ship; it is de signed
to pro hibit the dis sem i na tion of a par tic u lar per spec tive on a spe cific topic. The 
court ob served that ad vo cacy of il le gal drug use may be in spired by many dif -
fer ent rea sons: by hu mane con sid er ations such as med i cal uses, for the
spir i tual pur poses of re li gious move ments, or for ar tis tic con sid er ations of nov -
el ists and other fic tion writ ers. Mac don ald J held that si lenc ing mes sages, even
a “dis taste ful mes sage aimed at pop u lar iz ing or glamourizing so cially un de sir -
able forms of ac tiv ity,”73 is in im i cal to free ex pres sion in a dem o cratic so ci ety.
The state ments of Cory JA (as he then was) in R v Kopyto74 was cited by the
On tario court for this prop o si tion:

The con cept of free and un in hib ited speech per me ates all truly dem -
o cratic so ci et ies. Caus tic and bit ing de bate is, for ex am ple, of ten the 
hall mark of elec tion cam paigns, par lia men tary de bates and cam -
paigns for the es tab lish ment of new pub lic in sti tu tions or the re form
of ex ist ing prac tices and in sti tu tions. The ex change of ideas on im -
por tant is sues is of ten framed in colour ful and vit ri olic lan guage. So
long as com ments made on mat ters of pub lic in ter est are nei ther ob -
scene nor con trary to the laws of crim i nal li bel, cit i zens of a
dem o cratic state should not have to worry un duly about the fram ing
of their ex pres sion of ideas. The very life-blood of de moc racy is the
free ex change of ideas and opin ions. If these ex changes are sti fled,
dem o cratic gov ern ment it self is threat ened.

The words “or lit er a ture” were sev ered from sec tion 462.2 of the Crim i nal
Code by the court in Iorfida v Mac In tyre.

67  T Bruckner. The Practical Guide to  the
Contro lled Drugs and Substances Act. Toronto: 
Thomson Canada Limited, 1997, at 20.
68  Ibid.
69  Criminal Code, RSC 1985, c C-46 at s
462.2.
70  Ibid at s 462.1.
71  Ibid.
72 Iorfida v MacIntyre (1994), 93 CCC (3d) 395 
(Ont Ct Gen Div).
73  Ibid at 408.
74  R v Kopyto  (1987), 39 CCC (3d) 1 (Ont
CA).
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Drug in stru ments

Sy ringes (at least un used ones) should ar gu ably not be con sid ered drug par a -
pher na lia. An “in stru ment for il licit drug use” is de fined as “any thing de signed
pri mar ily or in tended un der the cir cum stances for con sum ing or to fa cil i tate
the con sump tion of an il licit drug, but does not in clude a ‘de vice’ as that term is 
de fined in sec tion 2 of the Food and Drugs Act.”75 “De vice” is de fined in the
Food and Drugs Act as “any ar ti cle, in stru ment, ap pa ra tus or con triv ance, in -
clud ing any com po nent, part or ac ces sory thereof, man u fac tured, sold or
rep re sented for use in ... the di ag no sis, treat ment, mit i ga tion or pre ven tion of a
dis ease, dis or der or ab nor mal phys i cal state, or its symp toms, in hu man be ings
or an i mals.”76

Sy ringes should be con sid ered “de vices” un der the Food and Drugs Act,
since they are man u fac tured, sold, or rep re sented for med i cal use. If so, they
would be ex cluded from the def i ni tion of “in stru ments for il licit drug use” in
the Crim i nal Code. Some re ported case law sug gests this in ter pre ta tion is cor -
rect.77 How ever, there is some un cer tainty about this con clu sion, as the
def i ni tion in the Crim i nal Code of an “in stru ment for il licit drug use” in cludes
any thing “in tended un der the cir cum stances” for con sum ing an il licit drug.
Courts have ruled that this def i ni tion is not un con sti tu tion ally overbroad.78

In many cases, the sy ringe or other equip ment will be in tended for this pur -
pose (even if what is in tended is that the in jec tion of il licit drugs be “safer,” less 
likely to re sult in the harm of dis ease trans mis sion). Be cause “sell ing” is de -
fined to in clude sim ply “dis trib ut ing,” even if not done in ex change for money,
this leaves open the pos si bil ity that, de pend ing on the cir cum stances, a per son
who pro vides a sy ringe or other in jec tion equip ment to an other per son for the
pur pose of their con sump tion of an il le gal drug – for in stance, an out reach
worker in a nee dle ex change pro gram or the op er a tor of a shoot ing gal lery –
could be found guilty of the “sale” of drug par a pher na lia. If the sy ringe in
ques tion con tained res i due of an il le gal drug, not only would it be a “con trolled 
sub stance” it self un der the broad CDSA def i ni tion, but the res i due on the sy -
ringe would pre sum ably be strong ev i dence that, in the cir cum stances, the
sy ringe was in tended for this use.

In ter na tional Law

Canada is a sig na tory to sev eral in ter na tional drug con ven tions: the Sin gle
Con ven tion on Nar cotic Drugs, 1961, the Con ven tion on Psychotropic Sub -
stances, 1971, and the United Na tions Con ven tion Against Il licit Traf fic in
Nar cotic Drugs and Psychotropic Sub stances, 1988.79 The 1961 and 1972
con ven tions fo cus on lim it ing the pos ses sion of drugs to sci en tific and med i cal
pur poses. The 1988 Con ven tion, con tain ing pro vi sions on money laun der ing
and in ter na tional co op er a tion, is pri mar ily di rected at traf fick ing.

The in ter na tional drug con ven tions con tain pro vi sions that per mit States to
“de nounce” a treaty (ie, re move it self as a sig na tory).80 Equally im por tant,
many of the ob li ga tions im posed on sig na tory States are ex pressly stated to be
“sub ject to its con sti tu tional prin ci ples” and/or “the ba sic con cepts of its le gal
sys tem.” Canada thus re tains the free dom to de velop its own drug laws (with
re spect to at least some mat ters, such as pos ses sion for per sonal con sump tion)
in a less pu ni tive fash ion than might be called for by a harsher in ter pre ta tion of
the in ter na tional con ven tions.81 Finally, there is strong lan guage in each of the

75  Food and Drugs Act, supra, note 54, at s 2.
76  Ibid.
77  R v Ramje (1989), 103 AR 23 (Prov Ct),
cited with approval in R v Spindloe, [1998] SJ
No 561 (Prov Ct) (QL).
78 Spindloe, ibid; R v Rizzo , unreported, 28
February 1993 (Ont Ct Prov Div), Taillon J; R v 
Temple , unreported, 12 April 1998, Nfld Prov
Ct, Reid PCJ.
79  Bruckner, supra, note 67 at 7.
80  Art 46, 1961 Convention; Art 29, 1971
Convention; Art 30, 1988 Vienna Convention.
81  Eg, Art 36(1)(a), 1961 Convention; Arts 21,
22(1)(a), 1971 Convention; Arts 3(1)(c), 3(2),
1988 Vienna Convention.
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con ven tions that ex pressly al lows sig na tory States to adopt “mea sures of treat -
ment, ed u ca tion, af ter-care, re ha bil i ta tion and so cial in te gra tion” for drug us ers 
“ei ther as an al ter na tive to con vic tion or pun ish ment or in ad di tion to con vic -
tion or pun ish ment.”82 Again, the pu ni tive ap proach may be tem pered within
the ex ist ing le gal frame work.

The Im pact of the Cur rent Le gal Sta tus

The CDSA, like the pre de ces sor leg is la tion, the Nar cotic Con trol Act, takes a
pu ni tive ap proach to in di vid u als who con sume il le gal drugs. Per sons who use
such drugs are per ceived as crim i nals de serv ing of pun ish ment rather than in -
di vid u als who may need treat ment or med i cal care.83 As dis cussed in a 1994
Qué bec re port, Drug Use and the HIV Ep i demic, this “zero tol er ance” ap -
proach sub scribes to re pres sion and stig ma ti za tion of in di vid u als who
con sume con trolled sub stances.84

Drug-control pol i cies in the United States, and to a large ex tent also in
Canada, are founded on the be lief that drug use will be cur tailed if the sup ply of 
drugs (and drug par a pher na lia) is ag gres sively cut off and if drug us ers, cul ti -
va tors, sell ers, and man u fac tur ers are se verely pun ished. Thus, the es sence of
drug-control pol icy is to cre ate a scar city of drugs and drug in jec tion equip -
ment, and to pun ish drug us ers.85

The crim i nal law ap proach to drugs has sev eral ef fects on drug us ers,
health-care pro fes sion als, and so ci ety at large. In sit u a tions in which cer tain
drugs are not le gally avail able, these drugs can only be pur chased on the black
mar ket.86 Drugs ob tained in this man ner are of un cer tain strength and com po si -
tion, which may re sult in over doses or other ad verse ef fects on the health of the
user.87 In ad di tion, re sort is of ten had to crim i nal ac tiv i ties, in par tic u lar per -
sonal and prop erty crimes such as rob ber ies and bur glar ies, in or der to pay the
high prices of drugs on the black mar ket. Crim i nal pros e cu tions mean that
many drug us ers spend years of their lives in and out of prison. A sig nif i cant
amount of re sources are spent on law en force ment at the ex pense of pre ven tion 
pro grams or the ex pan sion of treat ment fa cil i ties for in jec tion drug us ers.88 As
some au thors have ob served, ex or bi tant sums of money have been spent on an
in ef fec tive crim i nal ap proach.89

This pu ni tive ap proach also con trib utes to the trans mis sion of HIV and hep -
a ti tis. Fear of be ing sub jected to crim i nal pen al ties and the high price of drugs
cause us ers to con sume drugs in ef fi cient ways, such as by in jec tion, a very
high-risk ac tiv ity for trans mis sion of HIV and hep a ti tis.90

The most pro nounced ef fect, how ever, is to push drug us ers to the mar gins
of so ci ety. This makes it dif fi cult to reach them with ed u ca tional mes sages that
might im prove their health and re duce the risk of fur ther spread of dis ease;
makes us ers afraid to go to health or so cial ser vices; may make ser vice pro vid -
ers shy away from pro vid ing es sen tial ed u ca tion on safer use of drugs, for fear
of be ing seen to con done use; and fos ters anti-drug at ti tudes to ward the user,
di rect ing ac tion to ward pun ish ment of the “of fender” rather than fos ter ing un -
der stand ing and as sis tance.91

Ef forts to com bat the ep i demic of HIV in fec tion as so ci ated with drug use
have high lighted the po lar iza tion in Canada be tween pro po nents of two op pos -
ing points of view: the zero-tolerance, ab sten tion ist, pu ni tive model, and the
harm-reduction or pub lic health model.92 By con trast to the pu ni tive model,

82  Art 36(1)(b), 1961 Convention; Art
22(1)(b), 1971 Convention; Art 3(4)(d), 1988
Vienna Convention.
83  See DC Des Jarlais, D Paone, S Friedman et 
al. Public health then and now: regulating
controversial programs for unpopular people –
methadone maintenance and syringe exchange
programs. American Journal o f Public Health
1995; 85: 1577 at 1579.
84  Gouvernment du Québec, Ministère de la
Santé et des Services sociaux, Centre de
coordination sur le sida. Drug Use and the HIV
Epidemic: A Frame of Reference for
Prevention. Montréal, June 1994, at 25.
85  L Goldstein. Law and Policy. In: J Stryker
(ed). Dimensions of HIV Prevention: Needle
Exchange. California: The Kaiser Forums, 1993, 
at 35.
86  J Millar. HIV, Hepatitis, and Injection Drug
Use in British Columbia – Pay Now or Pay
Later? June 1998; P Albrecht. Narcotics
Distribution: The Battle Between AIDS and
Repression in the Legal Arena. In: D Lewis, C
Gear, M Laubi Loud,
D Langenick-Cartwright (eds). The Medical
Prescription of Narcotics: Scientific Foundations 
and Practical Experiences. Bern: Hogrefe and
Huber Publishers, 1997, at 50.
87  Millar, supra, note 86; and A Goldstein.
Addiction: From Biology to Drug Policy. New
York: WH Freeman and Company, 1994, at
263.
88  Poulin et al, supra, note 11; Millar, supra,
note 86 at 4. See also the discussion of costs in
C Hankins. Syringe exchange in Canada: good
but not enough to stem the HIV tide.
Substance Use and Misuse 1998; 33: 1129 at
1131.
89  B Beyerstein, B Alexander. Why treat
doctors like pushers? Canadian Medical
Association Journal 1985; 132: 337 at 340.
90  American Bar Association. AIDS: The Legal
Issues. Discussion Draft of the American Bar
Association AIDS Coordinating Committee,
Washington, DC, 1988, at 233.
91  HIV, AIDS and Injection Drug Use: A
National Action Plan, supra, note 13 at 11, 13.
92  Drug Use and the HIV Epidemic, supra,
note 84 at 25.
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harm re duc tion seeks to min i mize the harm drug us ers cause to them selves,
their sex ual part ners, their fam i lies, and so ci ety at large.93 Drug de pend ence is
per ceived as a pub lic health prob lem.94 As Nadelmann states, rather than at -
tempt to wean all il licit drug us ers off drugs by pu ni tive means, harm re duc tion
at tempts to re duce the like li hood that drug us ers will con tact or spread HIV and 
other in fec tions, over dose on drugs of un known po tency or pu rity, or oth er wise 
harm them selves or oth ers.95

In the con text of drug use, is it ap pro pri ate to use the crim i nal law rather than 
other means of so cial in ter ven tion? In a Gov ern ment of Canada re port en ti tled
The Crim i nal Law in Ca na dian So ci ety, the fol low ing prin ci ple was ar tic u lated 
with re spect to the use of crim i nal sanc tions:

The crim i nal law should be em ployed only to deal with con duct for
which other means of so cial con trol are in ad e quate or in ap pro pri ate, 
and in a man ner which in ter feres with in di vid u als rights and free -
doms only to the ex tent nec es sary for the at tain ment of its pur pose.96

As the most se ri ous form of so cial in ter ven tion with in di vid ual free doms, the
crim i nal law is to be in voked only where nec es sary, when the use of other
means is clearly in ad e quate or would de pre ci ate the se ri ous ness of the con duct
in ques tion. As well, the prin ci ple sug gests that, even af ter the ini tial de ci sion
has been made to in voke the crim i nal law, the na ture or ex tent of the re sponse
by the crim i nal jus tice sys tem should be gov erned by con sid er ations of econ -
omy, ne ces sity, and re straint, con so nant of course with the need to main tain
so cial or der and pro tect the pub lic.

As ar gued by Oscapella and Elliott,

this prin ci ple and un der ly ing cri te ria would seem to pre clude the
use of the crim i nal law in deal ing with at least some ac tiv i ties re lat -
ing to drugs. Criminalization, the “most se ri ous form of so cial
in ter ven tion with in di vid ual free doms,” has not been dem on strated
as nec es sary. But there is much (in clud ing ex pe ri ences of other
coun tries) that sug gest other, less in tru sive and less harm ful means
are avail able to re spond to the use of drugs in a fash ion that still
main tains (and in fact, may en cour age) so cial or der and pro tec tion
of the pub lic.

Fur ther more, there is lit tle to sug gest that crim i nal pro hi bi tions on
drugs have yielded any sig nif i cant ben e fit for Ca na di ans. But cur -
rent drugs laws do carry sig nif i cant hu man and fi nan cial costs,
vi o lat ing the prin ci ple of econ omy in re sort ing to the crim i nal law.97

Op tions within a Pro hi bi tion ist Drug Pol icy
Op tions avail able in Canada

There are sev eral op tions avail able for re duc ing the harms that de rive from
pres ent drug laws. Some of these are pos si ble with out fun da men tally chang ing
the cur rent ap proach to drug use. For ex am ple, the CDSA gives a broad power
to the Gov er nor in Coun cil (ie, the fed eral Cab i net) to make reg u la tions un der
the stat ute, in clud ing reg u la tions gov ern ing the im por ta tion, pro duc tion, de liv -
ery, sale, pro vi sion, ad min is tra tion or pos ses sion of a con trolled sub stance.

93  Ibid.
94  Goldstein, supra, note 87 at 235, 268; and
R Newcombe. The Reduction of Drug-Related
Harm: A Conceptual Framework for Theory,
Practice, and Research. In: PA O’Hare, 
R Newcombe, A Mathews, EC Buning, E
Drucker (eds). The Reduction of Drug-Related
Harm. London: Routledge, 1992, at 1.
95  E Nadelmann. Progressive Legalizers,
Progressive Prohibitionists, and the Reduction
of Drug Related Harms. In: N Heather, A
Wodak,
E Nadelmann, PA O’Hare (eds). Psychoactive
Drugs and Harm Reduction: From Faith to
Science. London: Whurr Publishers, 1993, at
36.
96  Government of Canada. The Criminal Law
in Canadian Society. Ottawa: August 1982, at
52-53.
97  E Oscapella, R Elliott. Injection Drug Use
and HIV/AIDS: A Legal Analysis of Priority
Issues. In: Injection Drug Use and HIV/AIDS:
Legal and Ethical Issues. Background Papers,
supra, note 45.



2 8  I N J E C T I O N  D R U G  U S E  A N D  H I V / A I D S

T H E  C U R  R E N T  L E  G A L  S T A  T U S  O F  D R U G S

The reg u la tions may also spec ify the per sons or classes of per sons to whom the 
reg u la tion ap plies and the means by which these per sons or classes of per sons
can be des ig nated.98 The Cab i net also has the power to or der amend ments to
any of the Sched ules to the Act, “by add ing to them or de let ing from them any
item” when Cab i net deems the amend ment “to be nec es sary in the pub lic in ter -
est.”99

The Act also em pow ers the Min is ter of Health to ex empt any per son (or
class of per sons) or any con trolled sub stance (ie, il le gal drug or item con tain ing 
res i due of an il le gal drug) from the ap pli ca tion of the Act or reg u la tions made
un der it. The Min is ter can do this if s/he is of the opin ion that the ex emp tion “is
nec es sary for a med i cal or sci en tific pur pose or is oth er wise in the pub lic in ter -
est.”100

This reg u la tory power by Cab i net and/or this Min is te rial ex emp tion power
could be used in a num ber of ways:

l Pos ses sion or pro duc tion of small amounts of some or all con trolled sub -
stances, for per sonal con sump tion only, could be per mit ted. (The stat ute
it self al ready spec i fies a lesser max i mum of fence for pos ses sion of small
amounts of can na bis.) An other the o ret i cal pos si bil ity would be to per mit
sim ple pos ses sion or pro duc tion of any amount, but leave in place pro hi bi -
tions on traf fick ing, im port ing, and ex port ing.

l Sy ringes and other in jec tion equip ment con tain ing drug res i due could be
ex pressly de fined by reg u la tion or by Min is te rial ex emp tion as be ing ex -
cluded from the broadly worded def i ni tion of “con trolled sub stance.” This
would sup port harm-reduction ef forts (safer in jec tion prac tices and safer
dis posal of used equip ment) by re mov ing the threat of crim i nal pros e cu tion
for be ing found in pos ses sion of used equip ment. It would also avoid putt ing 
those op er at ing and work ing in nee dle ex change pro grams in pos si ble tech -
ni cal vi o la tion of the law.

l Ac cess to cer tain con trolled sub stances (eg, mar i juana, her oin) could be per -
mit ted by reg u la tion or Min is te rial ex emp tion for ther a peu tic treat ment of
those with HIV/AIDS or other ill nesses where med i cally in di cated. For ex -
am ple, meth a done is cur rently a con trolled sub stance, but reg u la tions in
force un der the CDSA al ready per mit phy si cians, phar ma cists, and oth ers to 
pre scribe meth a done and for pa tients to pos sess it.101 Ac cess to cur rently il -
le gal drugs for ther a peu tic pur poses may also be al lowed un der other
leg is la tion. Pur su ant to Health Can ada’s Spe cial Ac cess Pro gram, for merly
known as the Emer gency Re lease Pro gram, phy si cians can ap ply to the fed -
eral gov ern ment to be per mit ted to pre scribe il le gal drugs for ther a peu tic
pur poses. 

Fur ther more, the gov ern ment has the dis cre tion to adopt a pol icy of
non-prosecution for par tic u lar ac tiv i ties such as, for ex am ple, the pos ses sion of 
con trolled sub stances for the pur poses of treat ment.

Finally, al ter na tives to full pros e cu tion are avail able to pros e cu tors, and al -
ter na tive sen tenc ing mea sures are avail able to judges. These may of fer a par tial 
so lu tion in some cases for min i miz ing the harms as so ci ated with crim i nal pro -
hi bi tions on drug use. Amend ments to the Crim i nal Code were in tro duced in
1995 (Bill C-41) that pro vide a stat u tory frame work for pros e cu tors to di vert
of fend ers ac cused of “mi nor” pos ses sion or traf fick ing of fences from the

98  CDSA, supra, note 55 at s 55(1)(a),(b).
99  Ibid at s 60.
100 Ibid at s 56.
101 Narcotic Control Regulations, CRC, c
1041.
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tra di tional sys tem to “al ter na tive mea sures pro grams” rather than pro ceed with 
a crim i nal pros e cu tion re sult ing in a crim i nal re cord for the user.

In cases where of fend ers are pros e cuted, the amend ments also pro vide a
frame work for sen tenc ing courts to im pose al ter na tive mea sures (other than
in car cer a tion) that are au tho rized by pro vin cial At tor neys Gen eral.102 In line
with the rec om men da tions re it er ated in nu mer ous pre vi ous re ports,103 these re -
forms in di cate that im pris on ment should be a sen tence of last re sort af ter
con sid er ation of other avail able sanc tions.104

A pi lot “drug court” pro ject in To ronto, one com po nent of which is a com -
mu nity ad vi sory com mit tee, is one ex am ple that has been gen er ally
well-received. Ac cused per sons who are el i gi ble for this pro gram en ter into ju -
di cially su per vised par tic i pa tion in drug treat ment and re ha bil i ta tion. Ac cused
per sons who are as sessed as “drug de pend ent,” who meet other el i gi bil ity cri -
te ria, and who are charged with pos ses sion or pos ses sion for the pur poses of
traf fick ing in small quan ti ties of co caine or her oin have the op tion of en ter ing
this pro gram be fore en ter ing a plea on their charge. If they com plete the pro -
gram, the charge is with drawn or stayed. Of fenders charged with ac tual
traf fick ing have the op tion of first plead ing guilty, then en ter ing the pro gram
with their sen tenc ing post poned. If they com plete the pro gram, they re ceive a
non-custodial sen tence.105

Di ver sion and al ter na tive sen tenc ing mea sures, where avail able and ap pro -
pri ate, are clearly pref er a ble to a crim i nal re cord or in car cer a tion, but the
ques tion re mains whether all drug us ers who might be di verted un der this pol -
icy ac tu ally need treat ment, and whether the treat ment that is needed will be
ad e quately funded. Fur ther more, this di ver sion pol icy still leaves largely in tact 
the dam ag ing “war on drugs,” with its ex ten sive spend ing on the crim i nal jus -
tice sys tem.
Ex pe ri ences in other coun tries

Other coun tries that have adopted a crim i nal law ap proach to drugs have ex ten -
sive ex pe ri ence with some of the op tions avail able for re duc ing the harms that
de rive from drug laws.

In the United King dom, the med i cal pre scrip tion of drugs with the ex cep -
tion of opium is per mit ted. The coun try has ex ten sive harm-reduction
pro grams such as nee dle ex changes, meth a done pro grams, and ex plicit ed u ca -
tional ma te ri als on drugs and drug use.

In some states of Aus tra lia, there is de facto de crim i nal iza tion of pos ses sion
of can na bis and of cul ti va tion for per sonal use. There have been pro pos als for
tri als of her oin. As in the UK, ex ten sive harm-reduction pro grams ex ist in Aus -
tra lia in the form of sy ringe ex change pro grams, ex ten sive meth a done
pro grams, and ex plicit ed u ca tional ma te ri als.

There is de facto de crim i nal iza tion in the Neth er lands for the pos ses sion of
can na bis for per sonal use. Her oin tri als have also been pro posed. The
harm-reduction pro grams avail able to drug us ers in clude meth a done pro -
grams, ed u ca tional ma te ri als on drug and drug use, and sy ringe ex change
pro grams.

In Swit zer land, the pre scrip tion of her oin, co caine, and meth a done to drug
us ers is per mit ted. Harm-reduction pro grams in clude sy ringe ex change pro -
grams, meth a done pro grams, and in jec tion rooms.106

102 An Act to  amend the Criminal Code
(Sentencing) and other Acts in consequence
hereo f, SC 1995, c 22.
103 Canadian Committee on Corrections.
Toward Unity: Criminal Justice and
Corrections. Report o f the Canadian
Committee on Corrections. (The Ouimet
Report; Chair:  R Ouimet.) Ottawa: Queen’s
Printer, 31 March 1969; Law Reform
Commission of Canada. O ur Criminal Law .
Ottawa: Minister of Supply and Services
Canada, 1976; Government of Canada, The
Criminal Law  in Canadian Society, supra, note
96; Sentencing Reform: A Canadian Approach:
Report o f the Canadian Sentencing
Commission. Ottawa: Supply & Services
Canada, February 1987; Taking Responsibility:
Report o f the Standing Committee on Justice
and So licitor General on its Review  o f
Sentencing, Conditional Release and Related
Aspects. Ottawa: Queen’s Printer, August
1988, Issue #65.
104 Criminal Code, supra, note 69 at s 718.2.
105 Ibid.
106 See D Riley. Injection Drug Use and
HIV/AIDS: Policy Issues. In: HIV/AIDS and
Injection Drug Use: Legal and Ethical Issues.
Background Papers, supra, note 45. See also: E 
Nadelmann, J McNeely,  E Drucker.
International Perspectives. In: J Lourinson, P
Ruiz, R Millman, J Langrod (eds). Substance
Abuse: A Comprehensive Textbook. Baltimore: 
Williams and Wilkins, 1997.
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Al ter na tives to a Pro hi bi tion ist Drug Pol icy

Other op tions could be im ple mented only if the cur rent drug laws were
changed. The most ob vi ous is to move com pletely away from criminalizing
drugs and par a pher na lia to reg u lat ing them by non-criminal means, us ing a
harm-reduction phi los o phy.

De crim i nal izing the pos ses sion of small amounts of cur rently il le gal drugs
for per sonal use has al ready been rec om mended by the Task Force on HIV,
AIDS and In jec tion Drug Use.107 This would re quire “de nounc ing” as pects of
the three in ter na tional drug con ven tions to which Canada is a party. This is fea -
si ble un der those con ven tions (see above).

Eth i cal Con sid er ations
Eth i cal Is sues Raised

Both “di rect and in verse in sights” must be ex am ined in or der to com pre hend
the com plex ity of drug use in con tem po rary so ci ety.108 In verse in sights fo cus
on those as pects of drug pol icy that should be re versed be cause of their ad verse 
so cial con se quences. A crim i nal ap proach to drug use:

l has failed to achieve the ob jec tives for which it was de signed;
l has the ef fect of ex clud ing drug us ers from the com mu nity;
l mis uses lim ited re sources, con trary to prin ci ples of dis trib u tive jus tice;
l stim u lates the es tab lish ment of so cially de struc tive forces; and
l is re spon si ble for the de cline of the hu man ity that is es sen tial to civ i lized so -

ci et ies.109

Di rect in sights are a re sult of a pro cess of in quiry, re flec tion, dis cus sion, and
ex per i men ta tion that ul ti mately yields an in te gra tive and con struc tive re sponse 
to the com plex i ties of drug use in so ci ety. This in volves pur su ing po si tions
rather than coun ter-positions.110 Po si tions pro mote de vel op ment be cause they
are con sis tent among them selves and, most im por tant, be cause they are mod i -
fied in ac cor dance with the de mands of in quir ing in tel li gence and re flec tive
rea son.111 Ev i dence is a pre req ui site for de ci sions and ac tions. By con trast,
coun ter-positions lack co her ence with the de mands of in quir ing in tel li gence
and re flec tive rea son, and con tain ir ra tio nal i ties and er rors. Al though coun -
ter-positions ought to be re versed, a lengthy pe riod of time may elapse be fore
this oc curs.112

Ex isting pol i cies, laws, and reg u la tions gov ern ing drugs in Canada lack co -
her ence. It is un eth i cal not to con sider al ter na tives to drug laws and pol i cies
that har bour coun ter-positions.113

Pur suing In te gra tive Com plex ity

In te gra tive com plex ity114 re quires that anal y sis and ac tion be com men su rate
with the com plex ity of the par tic u lar sit u a tion. Ac cord ing to prin ci ples of eth -
ics, this in volves the ca pac ity for “dif fer en ti a tion” and “con struc tive”
in te gra tion. 

“Dif fer en ti a tion” means that there are dif fer ent ways of ex am in ing a par tic -
u lar prob lem, and that a prob lem will re main un re solved if it is not di ag nosed
in its com plex ity. In te gra tion re fers to the abil ity to deal with dif fer en ti a tion in
a con struc tive way – that is, by rec og niz ing which com po nents of the prob lem,

107HIV, AIDS and Injection Drug Use: A
National Action Plan, supra, note 13, at 15, 37.
108 BJF Lonergan. Insight: A Study o f Human
Understanding. New York: Longmans, 1957, at 
54-57.
109 D Roy. Injection Drug Use and HIV/AIDS:
An Ethical Analysis of Priority Issues. In:
Injection Drug Use and HIV/AIDS: Legal and
Ethical Issues. Background Papers, supra, note
45.
110 Lonergan, supra, note 108 at 387-390,
680-683.
111 Roy, supra, note 109.
112 Ibid.
113 Ibid.
114 PE Tetlock. Integrative Complexity of Policy 
Reasoning. In: S Kraus, RM Perloff (eds). Mass
Medical Po litical Thought. California: Sage,
1985; PE Tetlock. Monitoring the integrative
complexity of American and Soviet policy
rhetoric: what can be learned. Journal o f Social
Issues 1988; 44: 101-131; and RJ McCoun, JF
Kahan, J Gillespie, J Rhec. A content analysis of
the drug legalization debate. Journal o f Drug
Issues 1993; 23: 615-629.
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such as Can ada’s ex ist ing drug pol i cies, need to be main tained and which re -
quire re ver sal. It also in volves the ex am i na tion of al ter na tives to the cur rent
sys tem.115

Pur suing Pub lic Dis cus sion

In te gra tive com plex ity can not be achieved with out pub lic dis cus sion. Two
prin ci ples are fun da men tal to pub lic dis cus sion: the free dom and op por tu nity
to speak pub licly, and the free dom and op por tu nity to chal lenge and re spond.
Roy states:

An open so ci ety’s free dom to speak pub licly on mat ters of high im -
por tance to all cit i zens is con strained by the bal anc ing
re spon si bil ity, the re spon si bil ity both of rea son and hu man ness, to
hon our the stan dards of pub lic dis course: the stan dards of clar ity
and pre ci sion; of ev i dence-based state ments; of dis tin guish ing per -
sonal opin ion from knowl edge; of hon esty; of re straint in
gen er al iza tion; of ci vil ity in de bate.116

It is fun da men tal to the pur suit of pub lic dis cus sion, for the fur ther ance of po si -
tions rather than coun ter-positions, and for the pur suit of in te gra tive
com plex ity, that mat ters of fact, mean ing, and be lief be dis tin guished. In the
con text of laws, pol i cies, and reg u la tions that gov ern psy cho ac tive drugs, the
con cepts can be ap plied in the fol low ing man ner:

Mat ters of Fact: The re fusal to con duct em pir i cal stud ies to re solve
dis putes re spect ing mat ters of fact, such as the ther a peu tic ad van -
tages of mar i juana or the pos si ble ben e fits of her oin main te nance,
con sti tutes ad her ence to coun ter-positions.

Mat ters of Mean ing: Strat egies of si lence, se lec tive in for ma tion,
and ex ag ger a tion to de ter peo ple from us ing drugs in volves the dis -
tor tion of mean ing for ma nip u la tive ends.

Mat ters of Be lief: Con tro versies that in volve con tra dic tory fun da -
men tal be liefs are dif fi cult to re solve, par tic u larly if res o lu tion
means at tain ment of a com pro mise or pol icy with which ev ery one
agrees. The most that can be achieved in such cir cum stances is po -
lit i cal ac com mo da tion that main tains the co her ence of so ci ety, that
pro tects the civil pro cess of pub lic dis course, that fos ters re spect for
per sonal con science, and that does not tol er ate the sub jec tion of
moral mi nor i ties to dis crim i na tion or ha rass ment.117

Over arching Di rec tions for Fu ture Ac tion
Two over arch ing di rec tions for fu ture ac tion were iden ti fied:

l Canada should re verse the neg a tive im pact of cur rent drug laws on drug us -
ers and on pro vid ers of ser vices to drug us ers.

l Canada should in tro duce an al ter na tive ap proach to the re duc tion of drug
use and to the harms as so ci ated with the use of drugs.

115 Roy, supra, note 109.
116 Ibid.
117 Ibid.
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Rec om men da tions
1. In the long term, fed eral and pro vin cial gov ern ments should es tab lish a more

con struc tive al ter na tive to the cur rent le gal frame work, and pro vide the re -
search, ed u ca tional, and so cial pro gram ming re quired to re duce the harms of
drug use. Gov ern ments, and all Ca na di ans, must:
l ac knowl edge the ex tent of drug use and the di ver sity of drug us ers in

Canada;
l ac knowl edge that Can ada’s cur rent drug laws have a dis pro por tion ate im -

pact on the most vul ner a ble in Ca na dian so ci ety, in clud ing Ab orig i nal
peo ple, ra cial mi nor i ties, and women;

l ac knowl edge that cur rent laws in crease rather than de crease the harms
from drug use and, in par tic u lar, marginalize drug us ers;

l rec og nize the hu man rights of drug us ers, and rec og nize the ways in which
cur rent laws and trea ties vi o late the hu man rights of drug us ers in Canada;
and

l if nec es sary, de nounce in ter na tional drug-control con ven tions if these
pres ent in sur mount able bar ri ers to im ple ment ing more con struc tive drug-
con trol pol i cies and laws in Canada that are based on a harm-reduction
model.

2. In the short term, un der the ex ist ing le gal frame work, the fed eral and pro vin -
cial gov ern ments should fund re search on the dif fer en tial im pact of cur rent
drug leg is la tion, pol i cies, and prac tices ac cord ing to race, class, gen der, and
other so cio eco nomic fac tors.

3. In con sul ta tion with drug us ers and com mu nity-based agen cies pro vid ing ser -
vices to drug us ers, the fed eral and pro vin cial gov ern ments should as sess the
pos i tive out comes of ini tia tives such as di ver sion pol i cies, al ter na tive mea -
sures, and the pi lot pro jects im ple ment ing such al ter na tives. If as sessed
fa vour ably, such ini tia tives should be fur ther ex panded to tem per the pu ni tive
ap proach cur rently re flected in Ca na dian drug laws and pol i cies.

4. The fed eral gov ern ment should make use of its reg u la tory and ex emp tion
pow ers un der cur rent leg is la tion to ex pressly ex clude in jec tion equip ment
con tain ing traces of il le gal drugs from the def i ni tion of “con trolled sub stance”
in the Con trolled Drugs and Sub stances Act.

5. The fed eral gov ern ment should take the nec es sary steps to clar ify that those
op er at ing nee dle ex change or dis tri bu tion pro grams are not li a ble to crim i nal
pros e cu tion un der the drug par a pher na lia pro vi sions of the Crim i nal Code for
the “sale” of “in stru ments or lit er a ture for il licit drug use.”

6. The fed eral gov ern ment should use its reg u la tory and ex emp tion power un -
der the Con trolled Drugs and Sub stances Act to de crim i nal ize the pos ses sion of
small amounts of cur rently il le gal drugs for per sonal use, at least when med i -
cally pre scribed by a qual i fied and au tho rized health-care pro fes sional.

7. The fed eral gov ern ment should en sure that there is a fair and timely pro cess
by which Ca na di ans and their health-care pro fes sion als can ap ply for med i cal
ac cess to cur rently il le gal drugs.
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Drug Use and Pro vi sion of
Health and So cial Ser vices
What le gal and eth i cal is sues arise in cir cum stances in which drug use is per -
mit ted in the course of pro vid ing health care and so cial ser vices – pri mary
health care, com mu nity clin ics, phar macy ser vices, res i den tial care, pal lia tive
care, hous ing ser vices – to drug us ers?

Tol er ating drug use in the course of pro vid ing health care and so cial ser vices 
de parts from the prin ci ple of ab sti nence as the only ac cept able prem ise, stan -
dard, or goal in pro vid ing ser vices to drug us ers. That prin ci ple is deeply
in grained in drug pol i cies and pro grams in North Amer ica. It has, how ever,
been ques tioned by ser vice pro vid ers who feel they can not pro vide proper
care, treat ment, and sup port if they must in sist on their cli ents be ing and stay -
ing ab sti nent. For ex am ple, some hos pices for peo ple with HIV/AIDS feel they 
should not close their doors to a cli ent or po ten tial cli ent who is not (yet) ready
to stop us ing. Some hos pi tals might pre fer to al low their pa tients to con tinue
us ing while re ceiv ing HIV/AIDS-related med i cal care, rather than let them
suf fer with drawal symp toms that could in ter fere with their HIV/AIDS
treat ment.

This chap ter shows that, from a purely le gal per spec tive, health-care pro fes -
sion als who tol er ate or per mit il le gal drug use on the pre mises may be
pros e cuted un der the CDSA, or face pro fes sional dis ci pline such as fines or the 
sus pen sion or re vo ca tion of their licen ces. How ever, there are a num ber of
ways in which crim i nal pros e cu tion or li a bil ity may be avoided. Health pro fes -
sion als must also con front eth i cal ques tions. This chap ter makes sev eral
de tailed rec om men da tions to ad dress sit u a tions of ser vice pro vid ers who may
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be caught be tween le gal con straints and eth i cal im per a tives in pro vid ing ser -
vices to HIV-positive drug us ers.

Le gal Is sues
Crim i nal Li a bil ity

In sit u a tions in which il le gal drug use is per mit ted or tol er ated in health care
and so cial ser vice fa cil i ties, both drug us ers and ser vice pro vid ers may be sub -
ject to crim i nal pros e cu tion.118

Pos ses sion

They may be crim i nally li a ble for pos ses sion of il le gal drugs in con tra ven tion
of sec tion 4 of the CDSA.119 Un der the Crim i nal Code def i ni tion, the of fence
of pos ses sion is made out not only where a per son has a drug in their “per sonal
pos ses sion” but also where:

l a per son “know ingly” has the drug in the ac tual pos ses sion or cus tody of an -
other per son, or has the drug in any place, whether or not that place be longs
to or is oc cu pied by him, for the use or ben e fit of him self or of an other per -
son (“con struc tive pos ses sion”); or

l “where one of two or more per sons, with the knowl edge and con sent of the
rest, has any thing in his cus tody or pos ses sion, it shall be deemed to be in the 
cus tody and pos ses sion of each and all of them.” (“joint pos ses sion”)120

This broad def i ni tion sug gests that an em ployee of a fa cil ity who “know ingly
has” il le gal drugs in the fa cil ity for the ben e fit of a pa tient is at risk of com mit -
ting the of fence of ei ther con struc tive or joint pos ses sion. In or der to be guilty
of ei ther con struc tive or joint pos ses sion, the ac cused must be proved to have
not only knowl edge that the drug is pres ent, but also to have some mea sure of
con trol over the drug. Ad di tionally, in the case of a “joint pos ses sion” charge,
the pros e cu tion must also prove con sent on the part of the per son who does not
have the drugs in their ac tual phys i cal pos ses sion in or der to hold this per son
crim i nally re spon si ble.

Note also that health-care pro vid ers or other staff who col lect used sy ringes
or store drug par a pher na lia that con tain res i due of il le gal drugs may be found
guilty of pos ses sion, given the broad def i ni tion of “con trolled sub stance” in the 
CDSA.
Traf ficking

Those work ing in a fa cil ity pro vid ing health care or other ser vices might also
be ex posed to traf fick ing charges. The CDSA de fines the of fence of “traf fick -
ing” very broadly, as in clud ing “to sell, ad min is ter, give, trans fer, trans port,
send, or de liver the sub stance.”121 Fur ther more, the def i ni tion in cludes “of fer -
ing” to do any of these things.

If those work ing in a fa cil ity were to go be yond sim ply ig nor ing pos ses sion
of con trolled sub stances by pa tients or res i dents, or the traf fick ing of such sub -
stances (eg, one res i dent pro vid ing an other with a con trolled sub stance), the
pos si bil ity of traf fick ing charges would the o ret i cally be greater. For ex am ple, a 
fa cil ity em ployee who stores a pa tient/res i dent’s il le gal drugs and pro vides
them at spe cific in ter vals (or per haps even as sists the per son to con sume them)
could likely be con victed of traf fick ing. An other sce nario might be one in

118 For a lengthier explanation of how these
substantive drug offences have been
interpreted in the law, see Oscapella & Elliott,
supra, note 97.
119 Supra, note 55.
120 Ibid at s 4(3).
121 Ibid at s 2(1). See Oscapella & Elliott, supra, 
note 97 for a detailed discussion of how courts
have interpreted the different modes of
trafficking.
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which a pa tient or res i dent, of ne ces sity, asks the em ployee to phys i cally ob tain 
a con trolled sub stance for them.
Aiding and abet ting

It is an of fence to aid or abet an other per son to com mit a crime. Sec tion 21 of
the Crim i nal Code states:

21. (1) Ev ery one is a party to an of fence who
(a) ac tu ally com mits it;
(b) does or omits to do any thing for the pur pose of aid ing any per son 
to com mit it; or
(c) abets any per son in com mit ting it.

A per son who aids or abets is a party to the of fence com mit ted and is guilty of
the same crime as the prin ci pal (the per son who ac tu ally com mits the of fence).
“Aiding” has been de fined as pro vid ing as sis tance in the com mis sion of the of -
fence, while “abet ting” means be ing pres ent at the crime and en cour ag ing or
pro cur ing the com mis sion of the of fence.122

The Su preme Court of Canada has ruled that a per son is not guilty of aid ing
or abet ting merely be cause they are pres ent at the scene of the crime.123 Rather
it is nec es sary to es tab lish that they en cour aged the prin ci pal, com mit ted an act
that fa cil i tates the com mis sion of the of fence by the prin ci pal, or acted so as to
pre vent some one else from in ter fer ing with the crime be ing com mit ted.124

In or der to be li a ble as aider or abet tor, the ac cused per son must in tend to as -
sist the prin ci pal.125 It is not nec es sary for the per son to know all the de tails of
the of fence; it is suf fi cient that he be “aware of the type of crime that will be
com mit ted”126 and knows “the cir cum stances nec es sary to con sti tute the of -
fence he is ac cused of aid ing.”127

Crim i nal neg li gence

Pros e cu tors could also con ceiv ably bring charges of crim i nal neg li gence caus -
ing death128 or bodily harm129 against those work ing in health-care or treat ment 
fa cil i ties if pros e cu tors were of the opin ion that, by tol er at ing or fa cil i tat ing
drug pos ses sion on the pre mises, the fa cil ity caused or con trib uted to some one
(eg, res i dent, staff, vol un teers, vis i tors) be ing in jured. The Crim i nal Code
states that a per son is crim i nally neg li gent who, “in do ing any thing, or in omit -
ting to do any thing that it is his [le gal] duty to do, shows wan ton or reck less
dis re gard for the lives or safety of oth ers.”130 Pros e cu tors might ar gue that
those op er at ing a med i cal or other fa cil ity are crim i nally neg li gent if, by tol er -
at ing the use by pa tients of il le gal drugs, they fail to pre vent pa tients from
caus ing harm to them selves or to oth ers.

In or der to es tab lish this of fence, it must be proved by the pros e cu tion be -
yond a rea son able doubt that the ac cused did some thing or failed to do
some thing that they had a le gal duty to do. The duty may be im posed by stat ute
or the com mon law.131 Many fa cil i ties have a duty to safe guard the well-being
of the pa tient and oth ers at the in sti tu tion. It could be ar gued that fa cil i tat ing the 
use of drugs or per haps tol er at ing it con sti tutes a breach of a le gal duty.

In ad di tion, it must be shown that the ac cused’s act, or fail ure to act, showed
“wan ton or reck less dis re gard” for the lives or safety of oth ers. Al though there
is con flict ing case law as to pre cisely how the no tion of “crim i nal neg li gence”
is to be ap plied, the weight of ju di cial au thor ity in di cates that the ac cused’s

122 K Roach. Criminal Law . Concord, Ontario:
Irwin Law, 1996, at 80.
123 Dunlop and Sylvester v The Queen,
(1979), 47 CCC (2d) 93 at 111.
124 Ibid.
125 R v Morgan (1993), 80 CCC (3d) 16 at 21
(Ont CA).
126 R v Yanover and Gerol (1985), 20 CCC
(3d) 300 at 329 (Ont CA).
127 R v FW Woolwo rth Co Ltd (1974), 18
CCC (2d) 23 at 32 (Ont CA).
128 Section 220 Criminal Code.
129 Section 221 Criminal Code.
130 Section 219 Criminal Code.
131 R v Coyne (1958), 124 CCC 176 (NSSC
App Div).
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con duct must dem on strate a “marked de par ture” from the stan dard of be hav -
iour ex pected of a “rea son ably pru dent per son in the cir cum stances.”132

Crim i nal neg li gence would gen er ally arise as an is sue only in health-care in -
sti tu tions, since a hous ing fa cil ity very likely has no le gal duty to safe guard the
health of res i dents by pre vent ing them from us ing il le gal drugs, just as it has no 
le gal duty to pre vent them from us ing le gal drugs. A fa cil ity that goes be yond
sim ply pro vid ing ac com mo da tion by pro vid ing some ad di tional home sup port
ser vices (but stop ping short of med i cal care) may be in un cer tain le gal ter ri tory.

Civil Ac tions
Dis ci plin ary ac tion against health-care pro fes sion als

Pro fes sional codes of con duct may pro hibit health-care pro fes sion als from al -
low ing pa tients to in gest or in ject il le gal drugs. Phy si cians, nurses, and other
health-care pro vid ers may be sub ject to dis ci plin ary mea sures by the bod ies
that gov ern their pro fes sions. For ex am ple, the Col lege of Phy si cians and Sur -
geons in var i ous provinces may fine a phy si cian or sus pend or re voke their
licence for in ap pro pri ate pro fes sional con duct.
Civil neg li gence ac tion

A fa cil ity or em ployee might face civil li a bil ity for al low ing or tol er at ing the
pos ses sion of il le gal drugs. For ex am ple, if a hos pi tal al lowed a pa tient to pos -
sess (and sub se quently use) il le gal drugs in the hos pi tal, and the pa tient
suf fered harm (eg, an over dose), the hos pi tal might be found li a ble for neg li -
gent care of the pa tient. The ex tent of the duty would vary with the type of
in sti tu tion. A hos pi tal or treat ment fa cil ity staffed by med i cal per son nel would
have a greater re spon si bil ity to ward pa tients than would a res i den tial fa cil ity
that sim ply houses drug us ers but oth er wise of fers no as sis tance to them. Sim i -
larly, if a fa cil ity were to per mit pos ses sion (and sub se quent use) of il le gal
drugs, and a pa tient/res i dent us ing such drugs were to in jure an other per son, it
might be that the fa cil ity could be held li a ble for neg li gence in caus ing, or at
least con trib ut ing to, the in jury. Civil law suits could be di rected against in di -
vid u als in volved (for ex am ple, coun sel ors or phy si cians) or against the fa cil ity, 
or both.

Avoiding Crim i nal or Civil Li a bil ity

Al though those who op er ate fa cil i ties could be sub ject to crim i nal charges or
civil law suits, they may have le gal defences avail able to them.

A fa cil ity or em ployee fac ing civil li a bil ity or crim i nal pros e cu tion might
claim that al low ing the use of il le gal drugs was a ne ces sity for the treat ment of
the pa tient and/or that, in the cir cum stances, it would be neg li gent to pro hibit
pos ses sion of a con trolled sub stance by a pa tient, as this might in ter fere with
es sen tial med i cal treat ment.

Fur ther more, hos pi tals or other fa cil i ties might be able to ar range ac cess to
spe cific drugs un der ex ist ing leg is la tion, so that drugs that would oth er wise be
il le gal can be al lowed or even ad min is tered to pa tients. Health Can ada’s Spe -
cial Ac cess Pro gram (for merly the Emer gency Drug Re lease Pro gram) is an
ex am ple of a pro gram that could pre vent crim i nal charges be ing brought
against those work ing in fa cil i ties.133

132 R v Anderson (1990), 53 CCC (3d) 481
(SCC); R v Barron (1985), 23 CCC (3d) 544
(Ont CA); R v Tutton (1989), 69 CR (3d) 289
(SCC); R v Waite (1989), 69 CR (3d) 323
(SCC); R v Nelson (1990), 54 CCC (3d) 285
(Ont CA); R v Gingrich (1991), 65 CCC (3d)
188 (Ont CA); R v Ubhi (1994), 27 CR (4th)
332 (BCCA).
133 Food and Drug Regulations, CRC, c 870 at 
s C.08.010.
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Ad di tionally, as dis cussed above, the Min is ter of Health has the power un -
der the CDSA (s 56) to ex empt any per son or class of per sons from the law.
The Act also al lows for reg u la tions by Cab i net that could have the same ef fect
(s 55). Thus, cur rent law an tic i pates ex empt ing cer tain in di vid u als and groups
from crim i nal pen al ties. These pro vi sions could be ap plied to pro tect fa cil i ties
that pro vide care to drug us ers, and that tol er ate pos ses sion of il le gal drugs,
from crim i nal charges.

How ever, sim ple “wil ful blind ness” to the pos ses sion or “traf fick ing” of il -
le gal drugs on the pre mises will not ex on er ate the ser vice pro vider from
li a bil ity un der the CDSA. The con cept of wil ful blind ness is ex plained as fol -
lows by the au thor of a lead ing text:134

if a party has his sus pi cion aroused but then de lib er ately omits to
make fur ther in qui ries be cause he wishes to re main in ig no rance, he
is deemed to have knowl edge.... He sus pected the fact; he re al ized
the prob a bil ity; but he re frained from ob tain ing the fi nal con fir ma -
tion be cause he wanted in the event to be able to deny knowl edge....
It re quires in ef fect that the de fen dant in tended to cheat the ad min is -
tra tion of jus tice.

It has been stated by the Su preme Court of Canada that where wil ful blind ness
is es tab lished, the law pre sumes knowl edge on the part of the ac cused:135

Wil ful blind ness arises where a per son who has be come aware of
the need for some in quiry de clines to make the in quiry be cause he
does not wish to know the truth. He would pre fer to re main ig no -
rant. The cul pa bil ity in wil ful blind ness is jus ti fied by the ac cused’s
fault in de lib er ately fail ing to in quire when he knows there is rea son
for in quiry.

Eth i cal Is sues
The Ba sic Eth i cal Is sue

The ba sic eth i cal is sue that must be ad dressed is the eth i cal im per a tive to mo bi -
lize and main tain ser vices nec es sary to as sist peo ple be fore they de te ri o rate
ir re vers ibly and per haps die.136 In jec tion drug us ers are re jected by so ci ety be -
cause of their il le gal drug use, their dis turb ing be hav iour, their dis or ga nized
lives, and their af flic tions with dis eases such as HIV. To ad here to the ethic of
hu man ity, rather than the logic of ex clu sion, in volves the fol low ing:137

l See and re late to peo ple in terms of their full hu man par tic u lar ity. Do not re -
duce peo ple to any one fea ture of who they are.

l Dis tin guish what a per son can do now from what sur passes their cur rent lev -
els of abil ity.

l Re spect the ethic of com plex ity. Like all other per sons, drug-dependent per -
sons, in clud ing those who are in the pro cess of dy ing, re act to treat ment,
care, and acts of hu man kind ness.

l Re spect the prin ci ple of emer gence. A long pe riod may elapse and much
care may be re quired for in di vid u als with lit tle self-worth and great in sta bil -
ity to make prog ress.

134 G Williams. Criminal Law : The General
Part. 2nd ed. London, England: Stevens and
Sons Ltd, 1961, at 157-160.
135 Sansregret v The Q ueen, [1985] 1 SCR
570.
136 See Roy, supra, note 109.
137 Ibid.
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l Re spect the logic of needs. Sym bolically, peo ple have first to be brought
home be fore they can build their home. Car ing for bro ken peo ple has its
own eth i cal im per a tive: feed them, clothe them, treat their ill nesses, shel ter
them, nur ture their nearly ex tin guished sense of per sonal dig nity and worth
and sup port and tol er ate the sat is fac tion of other needs, such as their need to
use drugs, while and un til the sus tained ful fil ment of their ba sic needs will
en able them to grow strong and stand tall. One may be eth i cally re quired to
tol er ate many be hav iours that of fend against dom i nant so cial val ues, sen si -
bil i ties, and laws while help ing peo ple move out of per sonal and so cial
dis rup tion into liv ing in hu man dig nity.

l Rec og nize what is of high est im por tance in sit u a tions marked by
unsurpassable lim its. At tempting to free a per son from ad dic tion is not the
value to be pur sued when that per son, de pend ent on drugs for many years, is 
in the fi nal stages of a ter mi nal ill ness such as AIDS. In a pal lia tive care set -
ting, help ing the dy ing to die with dig nity is the high est eth i cal im per a tive.

De riv a tive Eth i cal Is sues

The ba sic eth i cal is sue is the im per a tive to care ad e quately for HIV-positive
drug us ers. Given the dom i nant at ti tudes, val ues, laws, and pol i cies of our so ci -
ety on drugs and be hav ioural mi nor i ties, de riv a tive eth i cal is sues arise once the 
com mit ment is made and ac tions are un der taken “to bring home” those who
are treated as though they are not one of us, who are treated as though they do
not be long in our so ci ety and com mu nity. Roy iden ti fies sev eral de riv a tive eth -
i cal is sues in al low ing or tol er at ing il le gal drug use in pro vid ing res i den tial or
pal lia tive care ser vices.

The cen tral de riv a tive eth i cal is sue is whether it is eth i cally jus ti fi -
able to al low or tol er ate il licit drug use in res i dences and within
pal lia tive care ser vices for HIV-infected and drug-use de pend ent
per sons. This is, I would em pha size, only a de riv a tive eth i cal is sue.
It is not the ba sic eth i cal is sue. The ba sic eth i cal is sue ... deals with
the eth i cal im per a tive to care ad e quately for these per sons and with
the in cluded eth i cal is sue of what is es sen tial for the ad e quate care
of these per sons.

Ad di tional de riv a tive eth i cal is sues iden ti fied by Roy in clude:

First, how can one ar range to al low il licit drug use with out the es -
tab lish ment’s los ing its licence or so cial per mis sion and
au tho ri za tion to op er ate? The eth i cal di lemma is: does the al low -
ance of il licit drug use im peril the very rai son d’être of the
es tab lish ment, to be a ha ven for those who, be cause of their il licit
drug use, are aban doned and threat ened with evolv ing phys i cal,
psychosocial, and so cial de te ri o ra tion? The other horn of the di -
lemma is: non-allowance of il licit drug use may pro tect an
es tab lish ment’s licence or so cial au thor ity to op er ate, but at the cost
of be ing able to op er ate a largely empty ha ven.

Sec ond, with very lim ited re sources, how can one ar range ad e -
quately to care for staff who may have con sid er able dif fi culty liv ing
with the re al iza tion that they are con don ing or even col lab o rat ing
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with of fences against the law? Par tic u larly dif fi cult, ag gres sive, or
abu sive res i dents may well awaken the la tent vul ner a bil i ties and un -
cer tain ties of the staff. This is sue also re flects on the re lated eth i cal
is sue of the cri te ria that have to be es tab lished for the se lec tion of
per sons to work in res i dences and within pal lia tive care ser vices
when these very ser vices re quire the al low ance of il licit drug use.

Third, to what ex tent can staff, well-intentioned in their tol er a tion of 
il licit drug use in a res i dence, al low a res i dent to con tinue to de te ri o -
rate un der the drug use, the very al low ance of which was meant to
be con du cive to their im prove ment? In other words, what do staff in
a res i dence do when per sons not only fail to sta bi lize and im prove,
but ac tu ally get worse, un der their care and ser vices?

Fourth, how does one eth i cally as sure ac ces si bil ity to il licit drugs
when res i dents are in ca pac i tated to the point where they can no lon -
ger move about to con tact their deal ers and ob tain their drugs
them selves?

Fifth, res i dences and pal lia tive care ser vices could not sur vive with -
out clearly de fined rules re gard ing tol er a ble and in tol er a ble
be hav iour. When res i dents are af flicted with mul ti ple psy cho log i cal 
and be hav ioural dif fi cul ties, and marked by a his tory of dis or ga -
nized liv ing hab its, sit u a tions will in ev i ta bly arise that pres ent
eth i cal con flicts about en forc ing house rules ver sus tol er at ing vi o la -
tions of these rules to main tain even tu ally sta bi liz ing re la tion ships
with those who break out into dis turb ing be hav iours.138

To these might be added other de riv a tive eth i cal is sues iden ti fied by Riley:139

l At what age should il licit drug use be tol er ated or al lowed in in sti tu tions that 
pro vide health care, res i den tial ser vices, or pal lia tive care?

l Should mea sures be taken to en sure that the drugs used on the pre mises of
these in sti tu tions are pure and of a spec i fied dose?

l Should the rules that ex ist in in sti tu tions re gard ing in tol er a ble be hav iour be
ap plied in the same way to per sons who use stim u lants as op posed to de -
pres sants? De pres sants, such as her oin, are used ev ery few hours.
Meth a done is gen er ally in gested ev ery 24 to 36 hours. By con trast, stim u -
lants such as co caine may be taken 20 times a day, which can re sult in
cha otic be hav iour if used over a pe riod of days.

l What mea sures should be taken to avert pos si ble con flicts be tween res i dents 
in in sti tu tions who do and do not use il licit drugs?

l What is sues arise when preg nant women wish to par tic i pate in pro grams
that per mit drug use?

An Eth ics for Com plex ity

An “eth ics for com plex ity”140 de scribes the ten sions be tween the ba sic eth i cal
and de riv a tive is sues, and the prac ti cal prob lems that emerge. In sti tu tions and
staff that al low or tol er ate drug use in the course of pro vid ing res i den tial or pal -
lia tive care ser vices may ex pe ri ence the fol low ing:141

138 Ibid.
139 See Riley, supra, note 106.
140 See Roy, supra, note 109.
141 Ibid.
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l con flicts be tween the “ho ri zon” of a pro hi bi tion ist and ab sten tion ist drug
pol icy (“ho ri zon eth ics”); 

l con flicts be tween the “norms” that have de vel oped within the “ho ri zon” of
an ab sten tion ist or pro hi bi tion ist drug pol icy and “norms” that have de vel -
oped within the ho ri zon of res i den tial and pal lia tive care (“nor ma tive
eth ics”); and

l con flicts be tween what is “prac ti cal” for a par tic u lar sit u a tion for the drug
user, other res i dents at the in sti tu tion, the staff, and for other in volved in di -
vid u als (“prac ti cal eth ics”).

An eth ics for com plex ity rec og nizes the need to main tain a con sis tent in ter play 
be tween these three lev els of eth ics – ho ri zon, nor ma tive, and prac ti cal eth ics.
This in ter play will in ev i ta bly pro duce ten sions. For ex am ple, prac ti cal eth i cal
judg ments re gard ing the need to ad here to harm-reduction pol i cies will con -
flict with so ci etal norms and laws that sub scribe to rad i cally dif fer ent
phi los o phies re gard ing drug use. Prac ti cal eth ics rec og nize the di ver sity of
each per son, which may be in con sis tent with nor ma tive eth ics.142

With spe cific re gard to the is sue of tol er at ing drug use in the course of pro -
vid ing ser vices, res o lu tions pro posed to deal with de riv a tive eth i cal is sues
must ad dress the ba sic eth i cal im per a tive “to mo bi lize and main tain all ser -
vices needed to ‘bring peo ple home’ be fore they de te ri o rate ir re vers ibly and
then die in so ci ety’s zones of to tal aban don ment.” If what emerges from in -
quiry, re flec tion, and judg ment on the eth i cal is sues as so ci ated with al low ing
or tol er at ing drug use does not ad dress this ba sic eth i cal is sue, then the ten sion
that is nat u ral or in ev i ta ble in an eth ics for com plex ity is lost, in di cat ing that
eth i cal de ci sions are no lon ger re spond ing to the whole of the com plex ity, but
only part of the com plex ity. If that hap pens, the re flec tive eth i cal ac tor must
ask: whose com plex ity is this re sponse deal ing with, and whose com plex ity is
this re sponse ig nor ing?

Rec om men da tions
8. In the long term, laws should be changed so as to en able pro vi sion of cur rently 

il le gal drugs to drug us ers while they are in care, so as to re move a bar rier to
drug us ers ac cess ing health care and other so cial ser vices and to re move the
threat of crim i nal li a bil ity for ser vice pro vid ers who wish to pro vide care,
treat ment, and sup port with out in sist ing on ab sti nence by pa tients who use
cur rently il le gal drugs.

9. In the short term, within the cur rent leg is la tive/reg u la tory frame work, the
fed eral gov ern ment should adopt a reg u la tion that au tho rizes the re lease of
psy cho ac tive drugs in the con text of pal lia tive care, re spect ing the dig nity of
drug us ers in the dy ing pro cess.

10. Health Canada should fund an eth i cal and le gal anal y sis of four or five sit u a -
tions or sce nar ios fre quently en coun tered in the pro vi sion of HIV-related
ser vices to drug us ers (such as pro vid ing an in jec tion room for drug us ers in a
res i den tial or in sti tu tional set ting). These sit u a tions should be se lected in col -
lab o ra tion with agen cies and or ga ni za tions that pro vide these ser vices.

11. Pro fes sional as so ci a tions should de velop eth i cal and prac tice guide lines for
ser vice pro vid ers in dif fer ent ar eas of care in volv ing HIV/AIDS and in jec tion
drug use – pri mary health care, com mu nity clin ics, phar macy ser vices, res i -
den tial care, pal lia tive care, hous ing ser vices. These guide lines should ad dress
the ten sions be tween the le gal con straints and the eth i cal im per a tive of pro -
vid ing ser vices to HIV-positive drug us ers. The guide lines should be

142 Ibid.
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de vel oped in con sul ta tion with drug us ers and com mu nity-based or ga ni za -
tions pro vid ing ser vices to drug us ers and/or peo ple with HIV/AIDS.

12. Pro fes sional as so ci a tions should or ga nize a com pre hen sive train ing pro gram
for health-care pro vid ers, so cial ser vice pro vid ers, mem bers of the po lice
force, and law yers, af ter the le gal/eth i cal anal y sis has been com pleted and the
guide lines have been de vel oped.

13. Fed eral and pro vin cial health of fi cials should fund a se ries of na tional meet ings
of front-line work ers and drug us ers to dis cuss the pol i cies and prac tices in -
volved in the care of drug us ers. The pur pose of the meet ings is to share
in for ma tion and ex pe ri ences, de lin eate best prac tices, and con trib ute to the
de vel op ment of train ing pro grams and the eth i cal and prac tice guide lines.
Fed eral and pro vin cial health min is tries and pro fes sional as so ci a tions should
or ga nize reg u lar work shops and sem i nars for pro vid ers of HIV-related ser -
vices to drug us ers. This will pro vide a fo rum for in for ma tion shar ing, prob lem 
solv ing, and skills build ing. HIV/AIDS med i ca tion, sup port ser vices, hous ing,
hos pices, and pal lia tive care are some top ics to be ex plored.

14. As part of the Ca na dian Strat egy on HIV/AIDS, Health Canada should de velop 
and im ple ment, in close col lab o ra tion with rel e vant stake holders, a strat egy
for in te grat ing HIV/AIDS and drug pro gram ming in Canada. In de vel op ing
such in te grated pro gram ming, due con sid er ation must be given to the im pli -
ca tions for drug laws and pol i cies of a pub lic health, harm-reduction model of
re spond ing to the use of il le gal drugs.
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Treat ment
Is it le gal and eth i cal to make ces sa tion of drug use a con di tion for treat ment of
a drug user? Is it le gal and eth i cal to with hold antiretroviral drugs from
HIV-positive drug us ers?

In tro duc tion
Antiretroviral ther apy (ART) has led to sig nif i cant im prove ments in the health
and qual ity of life of many HIV-positive per sons, and has re duced mor bid ity
and mor tal ity. HIV-positive drug us ers, how ever, are not of fered ART with the 
same fre quency as other HIV-positive per sons. From a le gal per spec tive, com -
pel ling ab sti nence as a con di tion of med i cal treat ment, or with hold ing med i cal
treat ment from HIV-positive drug us ers, may con sti tute a vi o la tion of the Ca -
na dian Char ter of Rights and Free doms, hu man rights codes, pro fes sional
codes of con duct, and in ter na tional hu man rights con ven tions.

Sim i larly, it is un eth i cal to in sist on ces sa tion of drug use as a con di tion of
med i cal treat ment if this is be yond the ca pa bil i ties of the drug user. It is also
un just to judge peo ple as likely to be noncompliant with ART sim ply be cause
they are drug us ers, and to with hold ART on this ba sis. Eth ics re quires that we
not re duce an as sess ment of treat ment com pli ance to sim ply the per sonal char -
ac ter is tics of peo ple with HIV/AIDS, but also con sider how to adapt sys tems
of care to make health care ac ces si ble. While there may be sit u a tions in which
de lay ing or re fus ing ART is war ranted, such a de ci sion would be eth i cally un -
jus ti fi able if it is reached with out hon our ing the char ac ter is tics of an au then tic
heal ing re la tion ship.

This chap ter makes sev eral de tailed rec om men da tions for im prov ing ac cess 
to treat ment for HIV-positive drug us ers.
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Rec on ciling Drug Use and Health Care: The
Harm-Reduction Ap proach
The prin ci ple of ab sti nence, rooted in a law-enforcement model,143 has dom i -
nated drug pol icy in North Amer ica. Per sons who use il licit drugs are viewed
as de serv ing of pun ish ment rather than in need of health care or treat ment. As
stated in the 1994 Qué bec gov ern ment re port Drug Use and the HIV Ep i -
demic,144 the “zero tol er ance” ap proach calls for the re pres sion and stig ma ti za -
tion of in di vid u als who con sume il licit drugs; “drug us ers are viewed as
crim i nals whose il le gal ac tiv i ties must be pun ished.” Some gov ern ment of fi -
cials and mem bers of the pub lic as well as health-care pro fes sion als sub scribe
to this ap proach de spite the fact that pun ish ment, such as in car cer a tion, is
likely to be in ef fec tive in mod i fy ing the be hav iour of the drug user.

Pro po nents of the ab sti nence ap proach pro hibit drug us ers who seek health
ser vices from us ing drugs. They ar gue that ab sti nence from non-medicinal
drugs is a fun da men tal com po nent of healthy be hav iour. As one au thor notes,
ad her ents of this phi los o phy view “to tal and per ma nent ab sti nence from drug
use as the only sign of suc cess ful treat ment, when in fact dim i nu tion in drug
use may in it self be a valu able out come.”145 They fail to un der stand that lack of
pro vi sion of health ser vices and treat ment for drug us ers en dan gers not only
the health of the drug-dependent in di vid ual but also the well-being of the com -
mu nity as a whole.146

AIDS and the trans mis sion of HIV, both within the drug-user pop u la tion and 
to other mem bers of so ci ety, have caused a fun da men tal re-evaluation of the
ser vices and pro grams pro vided to drug-dependent per sons.147 It is be ing
slowly rec og nized that com plete with drawal from drugs is not a goal that is at -
tain able for many drug us ers.148 More over, it is es ti mated that only
ap prox i mately five to 10 per cent of drug us ers are pre pared to con tem plate
par tic i pa tion in ab sti nence-based pro grams.149 There fore, ad dic tion treat ment
and other health-care ser vices that stip u late ab sti nence as a pre con di tion to par -
tic i pa tion will de ter many drug us ers from ob tain ing as sis tance for ill nesses
such as HIV/AIDS or other med i cal con di tions.

The con cept of harm re duc tion, based on a pub lic health model,150 be came a
fo cus for ac a dem ics, sci en tists, and mem bers of the health-care pro fes sion in
the late 1980s.151 The pre oc cu pa tion with this al ter na tive ap proach was the re -
sult of two fac tors: the spread of HIV to in jec tion drug us ers, and the be lief that
ex ist ing strat e gies to com bat drug use ex ac er bated rather than ame lio rated the
prob lem.152

Harm-reduction strat e gies seek to re duce the like li hood that drug us ers will
con tract or spread HIV, hep a ti tis, and other in fec tions, over dose on drugs of
un known po tency or pu rity, or oth er wise harm them selves or other mem bers of 
the pub lic.153 Such an ap proach at tempts to re duce the spe cific harms as so ci -
ated with drug use with out re quir ing ab sti nence from all drug use.154

Harm-reduction strat e gies are based upon a hi er ar chy of goals,155 and stress
short-term, achiev able, prag matic ob jec tives rather than long-term ide al is tic
goals.156

There has been grow ing sup port for a harm-reduction ap proach to the dual
ep i dem ics of drug de pend ency and AIDS. 157 As de Bur ger states in a 1997

143 Newcombe, supra, note 94 at 1.
144 Supra, note 84 at 24.
145 J Normand, D Vlahov, LE Mose. Preventing 
HIV Transmission: The Role of Sterile Needles
and Bleach. Panel on Needle Exchange and
Bleach Distribution Programs, Commission on
Behavioral and Social Sciences and Educatioon,
National Research Council and Institute of
Medicine, Washington, DC, 1995, at 130.
146 Des Jarlais et al, supra, note 83 at 1579.
147 S Henderson. HIV and Drugs. In The
Reduction of Drug-Related Harm, supra, note
94 at 130.
148 Federal Department of Justice, Bern,
Switzerland. The Controlled Dispensation of
Hard Drugs: A Legal Notice Issued by Mandate 
of the Federal Office of Public Health. In The
Medical Prescription of Narcotics: Scientific
Foundations and the Practical Experiences,
supra, note 86 at 56.
149 PA O’Hare. A Note on the Concept of
Harm Reduction. In The Reduction of
Drug-Related Harm, supra, note 94.
150 Newcombe, supra, note 94 at 1; and
Goldstein, supra, note 87 at 269.
151 O’Hare, supra, note 94.
152 Ibid.
153 Nadelmann, supra, note 95 at 36.
154 Des Jarlais et al, supra, note 83 at 1578.
155 Canadian Centre on Substance Abuse.
Syringe Exchange: One Approach to Preventing 
Drug-Related HIV Infection. Policy Discussion
Paper, December 1994, at 1.
156 DC Des Jarlais, S Friedman. Aids, Injecting
Drug Use and Harm Reduction. In
Psychoactive Drugs and Harm Reduction: From 
Faith to Science , supra, note 95 at 297.
157 O’Hare, supra, note 94.

There has been growing support for
a harm-reduction approach to the
dual epidemics of drug dependency
and AIDS.
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ed i to rial pub lished in the Ca na dian Jour nal of Pub lic Health, harm re duc tion
is a pub lic health phi los o phy that

rec og nizes that a prag matic, non-judgmental ap proach, es pe cially
in deal ing with ad dic tions, is a more ef fec tive way to min i mize the
harm done by drug use than a model that in sists on ab sti nence as a
prior con di tion of treat ment. While nei ther con don ing or con demn -
ing drug use, the harm re duc tion model ac cepts the fact that drug
use con tin ues to oc cur and that it is not to pre clude un der tak ing pre -
ven tive ini tia tives. Nee dle ex change pro grams are a good ex am ple
of an ef fec tive in ter ven tion that rec og nizes the re al ity of in jec tion
drug use but of fers at least sig nif i cant pro tec tion against the spread
of com mu ni ca ble dis eases such as HIV or hep a ti tis C.158

There are sev eral com po nents to a com pre hen sive harm-reduction ap proach.
They in clude:159 

(1) the pro vi sion of med i cal ser vices to drug us ers;
(2) the avail abil ity of dif fer ent mod els of treat ment pro grams;
(3) the pro vi sion of men tal health ser vices;
(4) street out reach strat e gies;
(5) nee dle ex changes and the avail abil ity of con doms;
(6) the pro vi sion of hous ing and cloth ing;
(7) peer sup port groups for drug us ers;
(8) vo ca tional ser vices; and
(9) the in clu sion of drug us ers in the de sign and plan ning of

harm-reduction strat e gies.

Ser vices pro vided to drug-dependent per sons in Canada have of ten been based
upon the ab sti nence ap proach.160 While this is chang ing, many bar ri ers to ef -
fec tive care of in jec tion drug us ers con tinue to ex ist be cause of con tin ued
ad her ence to this phi los o phy.161 For ex am ple, in jec tion drug us ers who con -
tinue to con sume drugs may be de nied health ser vices, treat ment, or
hous ing.162

Ac cess to Antiretroviral Drugs
Sev eral ar gu ments have been put forth for de ny ing drug us ers ac cess to med i -
cal treat ment. Some sim ply as sert that drug us ers do not de serve the same
ac cess to med i cal treat ment as per sons who do not in gest il le gal drugs. Oth ers
say that peo ple de pend ent on drugs abuse the health sys tem by de mand ing a
dis pro por tion ate share of emer gency ser vices. Still oth ers ar gue that drug us ers 
are not ca pa ble of ad her ing to com pli cated HIV treat ment reg i mens.163

Ad vances in antiretroviral ther apy have im proved the sur vival and qual ity
of life of many HIV-positive peo ple164 and have re duced mor bid ity and mor -
tal ity.165 De spite the ben e fits of ART, stud ies have found that drug us ers are not
of fered this treat ment with the same fre quency as other HIV-positive peo ple.
In an ar ti cle pub lished in the New Eng land Jour nal of Med i cine,166 re search ers
con cluded that drug us ers are less likely to re ceive ART than other groups. This 
sit u a tion ex ists, ac cord ing to the au thors, de spite stud ies that doc u ment good
com pli ance with ther apy when it is de liv ered in the con text of out pa tient HIV
ser vices in drug treat ment pro grams or hos pi tals.167

Drug us ers are less likely to re ceive
antiretroviral ther apy (ART) than

other groups.

158 R de Burger. Heroin substitution in Canada: 
a necessary public health intervention.
Canadian Journal o f Public Health 1997; 365.
159 Millar, supra, note 86 at 15.
160 Ibid at 16.
161 Ibid.
162 Ibid.
163 R Batey. Denying treatment to drug and
alcohol-dependent patients. Addiction 1997;
92: 1189 at 1190.
164 S Strathdee, A Palepu, P Cornelisse et al.
Barriers to use of free antiretroviral therapy in
injection drug users. Journal of the American
Medical Association 1998; 280: 547.
165 P Selwyn. The impact of HIV infection on
medical services in drug abuse treatment
programs. Journal o f Substance Abuse
T reatment 1996; 397 at 402.
166 P O’Connor, P Selwyn, R Schottenfeld.
Medical Progress: medical care for injection
drug users with Human Immunodeficiency
Virus infection. New  England Journal o f
Medicine 1994; 331: 450 at 455.
167 Ibid.
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A study pub lished in 1998 in volv ing HIV-positive in jec tion drug us ers in
Bal ti more, Mary land sup ported these find ings.168 Only 14 per cent of par tic i -
pants in the study re ported that they had re ceived po tent antiretroviral ther apy;
63 per cent had re ceived no antiretroviral treat ment.169 It was found that the fol -
low ing fac tors were as so ci ated with the fail ure of drug us ers to re ceive such
treat ment: non-enrollment in a drug treat ment pro gram, ac tive in jec tion drug
use, lack of pri mary care, and lack of health in sur ance.

This phe nom e non is not re stricted to the United States. In a study con ducted
in Brit ish Co lum bia by Strathdee and col leagues,170 it was found that bar ri ers
to ART ex ist in Canada for in jec tion drug us ers with HIV. This oc curs in a uni -
ver sal health-care sys tem in which ART is pro vided with out cost to the
re cip i ent of the treat ment. 1106 HIV-pos i tive in jec tion drug us ers par tic i pated
in the Strathdee study. The re search ers found that only half the in jec tion drug
us ers re ceived ART; women, young peo ple, and in di vid u als not en rolled in
drug or al co hol pro grams were less likely to re ceive antiretroviral drugs. It was
also ob served that phy si cians with lit tle ex pe ri ence in ART were less likely to
pre scribe this treat ment for their HIV-positive in jec tion drug user pa tients.171

As men tioned above, there are sev eral rea sons for drug us ers’ poor ac cess to 
ART. Phy si cians of ten do not re ceive ad e quate train ing in med i cal school, res i -
dency train ing, or con tin u ing ed u ca tion pro grams re gard ing the care of drug
us ers. Men tal ill ness, psychosocial prob lems, and chronic liver dis ease are
some of the rea sons phy si cians are re luc tant to pre scribe ART to drug us ers.172

In ad di tion, some phy si cians sub scribe to the view that drug us ers are in ca pa -
ble of fol low ing the pre scribed reg i men for antiretroviral ther apy. They are
con cerned that if ART is not con sci en tiously fol lowed, re sis tance to the ther -
apy will de velop.

How ever, sev eral mea sures can be taken by phy si cians to en sure op ti mal
out comes for drug us ers who use ART.173 They in clude the sim pli fi ca tion of
reg i mens by re duc ing dose fre quen cies and pill num bers.174 A par tic u larly im -
por tant fac tor is a phy si cian/pa tient re la tion ship char ac ter ized by trust and
ac ces si bil ity. As is stated by Sherer, “armed with strat e gies and tools to pro -
mote ad her ence, phy si cians can en able ac cess to treat ments” through “ra tio nal
pre scrib ing prac tices for pa tients with com plex man age ment prob lems, in clud -
ing IDUs.”175 This is sup ported by Selwyn, who ar gues that drug us ers should
be of fered ther a pies for HIV in an ef fec tive man ner and con text: “when treat -
ments are de liv ered in the set ting of a drug treat ment pro gram or a
well-functioning re fer ral sys tem, it has been dem on strated re peat edly that drug 
us ers en gage and ad here to them at high lev els, com par ing fa vour ably to other
pop u la tions.”176

Le gal Is sues
Com pel ling ab sti nence as a con di tion of med i cal treat ment, or with hold ing
med i cal treat ment such as antiretroviral ther apy from drug us ers, may vi o late
the Ca na dian Char ter of Rights and Free doms, hu man rights codes, pro fes -
sional codes of con duct, and in ter na tional hu man rights con ven tions.

En forcing Ab sti nence as a Con di tion for Treat ment

Gov ern ment or in sti tu tional pol i cies may im pose ab sti nence as a con di tion of
ac cess to treat ment, res i den tial fa cil i ties, or so cial ser vices. This de prives the

168 DD Celantano, D Vlahov, S Cohn et al.
Self-reported antiretroviral therapy in injection
drug users. Journal o f the American Medical
Association 1998; 280: 547-549. See R Sherer. 
Adherence and antiretroviral therapy in
injection drug users. Journal of the American
Medical Association 1998: 280: 567.
169 Note that French researches have also
reported that HIV-positive injection drug users
are much less likely to be recipients of
antiretroviral therapy. January 1999 issue of the 
Journal o f Epidemiology and Community
Health. Source: Reuters Health Information
Services, 19 January 1999 – Injected Drug Use
Linked to Restricted Anti-HIV Therapy in
France.
170 Strathdee et al, supra, note 164.
171 Ibid.
172 Sherer, supra, note 168.
173 Ibid.
174 Ibid.
175 Ibid.
176 Supra, note 165.
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user of a ser vice if the user con tin ues to use drugs while seek ing treat ment.
What is the le gal ity of such en force ment of ab sti nence, given that, in or der to
be ef fec tive, an ab sti nence con di tion would need to be en forced through some
form of in tru sive mon i tor ing (ie, drug test ing) that would de tect the use of pro -
hib ited sub stances?

En forced ab sti nence raises a num ber of is sues: in fringe ments of le gally pro -
tected au ton omy in ter ests; in fringe ments of pri vacy rights; and, pos si bly,
in fringe ments of equal ity rights. The way in which these in ter ests can be le -
gally pro tected will de pend on whether there is some state ac tion un der ly ing
the at tempt at en forc ing ab sti nence (in which case con sti tu tional rights may be
im pli cated) or whether it is ac tion by a pri vate en tity (in which case re sort must
be had to the com mon law and stat utes ap pli ca ble to re la tions be tween pri vate
par ties). (For a more de tailed le gal anal y sis, see the Back ground Pa pers).177

Ap pli ca bil ity of the Char ter

Only gov ern ments and gov ern ment ac tion are sub ject to scru tiny un der the
Char ter, and such con sti tu tional re view is not ap pli ca ble to pri vate par ties not
con nected with gov ern ment.178 How ever, de ter min ing whether law, pol icy, or
con duct in a given cir cum stance con sti tutes “gov ern ment ac tion” may some -
times be dif fi cult. For ex am ple, the Su preme Court has ruled in the Stoffman
case that hos pi tals, in at least some re spects, are not part of “gov ern ment”; as a
gen eral rule, their pol i cies or by-laws are thus not sub ject to Char ter scru -
tiny.179 How ever, Stoffman left open the pos si bil ity that if a par tic u lar pol icy or
by-law were in sti gated by gov ern ment, or rep re sented the im ple men ta tion of
gov ern ment pol icy, then this would at tract Char ter scru tiny. Sub se quently, the
Su preme Court has clar i fied that if a pri vate en tity such as a hos pi tal acts in fur -
ther ance of a spe cific gov ern ment pro gram or pol icy (in clud ing the pro vi sion
of med i cally nec es sary ser vices paid for by the state), then it will be sub ject to
the Char ter.180 Whether or not a par tic u lar health-care pro vider’s con duct in
en forc ing ab sti nence as a con di tion of pro vid ing treat ment will at tract Char ter
scru tiny will de pend on the de gree to which gov ern ment re tains ul ti mate re -
spon si bil ity for such a pol icy or prac tice.

With holding Med i cal Treat ment from HIV-Positive Drug Users

En forcing ab sti nence as a con di tion of pro vid ing treat ment may, in its ul ti mate
form, amount to with hold ing med i cal treat ment from HIV-positive drug us ers.
In other cir cum stances, it may not even be a ques tion of im pos ing con di tions
for pro vid ing treat ment; in some cases, pa tients known to use il le gal drugs (or
cer tain other, le gal drugs) may be de nied a cer tain form of treat ment al to gether.

There is likely lit tle le gal jus ti fi ca tion for with hold ing med i cal treat ment
(in clud ing antiretroviral drugs) from HIV-positive drug us ers sim ply on the
ba sis that they use con trolled sub stances. In fact there might be sev eral le gal
bar ri ers to with hold ing treat ment, al though these would likely have to be
raised by a drug user in re sponse to such a prac tice. These gen eral ob ser va tions 
must be qual i fied with the rec og ni tion that there has been rel a tively lit tle Ca na -
dian lit i ga tion on this point. A de ci sion to with hold HIV/AIDS treat ment from
a pa tient who uses con trolled sub stances could have sev eral le gal di men sions.

First, in ter na tional hu man rights con ven tions pro tect the right to life, lib erty, 
and se cu rity of the per son.181 Sim i larly, the right to health (the ex act con tent of

177 See Oscapella & Elliott, supra, note 97.
178 Charter s 32; Retail, Wholesale and
Department Store Union, Local 580 v Dolphin
Delivery Ltd, [1986] 2 SCR 573, 33 DLR (4th)
174.
179 Stoffman v Vancouver General Hospital,
[1990] 3 SCR 483, 76 DLR (4th) 700.
180  Eldridge v British Columbia (Attorney
General) (1997), 46 CRR (2d) 189 (SCC).
181 Universal Declaration of Human Rights, Art
3; International Covenant on Civil and Po litical
Rights, Art 9.
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which is a mat ter of some de bate among ju rists) is pro tected un der in ter na -
tional law. For ex am ple, the In ter na tional Cov e nant on Civil and Po lit i cal
Rights (Art 12) pro vides that sig na tory States “rec og nize the right of ev ery one
to the en joy ment of the high est at tain able stan dard of phys i cal and men tal
health” and that States shall take the nec es sary steps to cre ate “con di tions
which would as sure to all med i cal ser vice and med i cal at ten tion in the event of
sick ness.” The Uni ver sal Dec la ra tion of Hu man Rights (Art 25) states that ev -
ery one has the right to a stan dard of liv ing ad e quate for health and well-being,
in clud ing med i cal care and nec es sary so cial ser vices. These in ter na tional con -
ven tions can be in ter preted as oblig ing sig na to ries to en sure ac cess to
ap pro pri ate med i cal care un less they can jus tify oth er wise. That would mean
pro hib it ing an ar bi trary de nial of ac cess to med i cally use ful antiretroviral ther -
apy. It is ac knowl edged, how ever, that such prop o si tions may have more
sym bolic value than le gal enforceability in most cases.

Sec ond, Char ter rights to equal ity and se cu rity of the per son might be in -
fringed by with hold ing treat ment to drug us ers (where this was the re sult of
gov ern ment leg is la tion or ac tion of some sort). The Su preme Court has ruled
that gov ern ment ac tion de ny ing equal ac cess to med i cal treat ment to per sons
with dis abil i ties is un con sti tu tional dis crim i na tion in vi o la tion of the equal ity
rights guar an teed by sec tion 15 of the Char ter.182 As dis cussed be low with re -
spect to the in ter pre ta tion of hu man rights stat utes, the weight of Ca na dian
le gal au thor ity in di cates that de pend ence on drugs or al co hol con sti tutes a dis -
abil ity. With holding treat ment from a per son with the dis abil ity of drug
de pend ence would likely vi o late con sti tu tional equal ity rights and would have
to be sat is fac to rily jus ti fied un der sec tion 1 of the Char ter. How ever, this pro -
tec tion would likely not ex tend to us ers who do not have the dis abil ity of drug
de pend ence.

Sim i larly, with hold ing treat ment might vi o late sec tion 7 of the Char ter,
which pro tects the right to life, lib erty, and se cu rity of the per son and the right
not to be de prived of this right “ex cept in ac cor dance with the prin ci ples of fun -
da men tal jus tice.” In strik ing down the for mer Crim i nal Code re stric tions on
women’s ac cess to abor tion, the Su preme Court ruled in the lead ing
Morgentaler183 case that:

l state in ter fer ence with bodily in teg rity con sti tutes a breach of se cu rity of the
per son;184 

l the right to se cu rity of the per son must in clude a right of ac cess to med i cal
treat ment for a con di tion that rep re sents a dan ger to life or health with out
fear of crim i nal sanc tion;185 and

l the right to lib erty is the right to make fun da men tal per sonal de ci sions with -
out in ter fer ence from the state.186

In the more re cent Wakeford case,187 an On tario trial court con cluded that de -
ny ing an HIV-positive man the me dic i nal ben e fit of mar i juana con sti tuted an
in fringe ment of his right to se cu rity of the per son that did not ac cord with the
prin ci ples of fun da men tal jus tice, be cause there was no pro cess by which he
could ob tain ef fec tive Min is te rial re view of his ap pli ca tion to be ex empt from
the crim i nal pro hi bi tion on mar i juana pos ses sion. Both Morgentaler and

The right to se cu rity of the per son
must in clude a right of ac cess to
med i cal treat ment for a con di tion
that rep re sents a dan ger to life or
health with out fear of crim i nal
sanc tion.
– R v Morgentaler, Su preme Court of Canada,

1988

182 Eldridge, supra, note 180.
183 R v Morgentaler, Smoling and Scott, [1988]
1 SCR 30, 37 CCC (3d) 449.
184 Ibid, per Dickson CJC and Lamer J.
185 Ibid, per Beetz and Estey JJ.
186 Ibid, per Wilson J.
187 Wakeford v Canada, [1999] OJ No 1574
(QL) (Gen Div).
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Wakeford in di cate that gov ern men tal ac tion with hold ing med i cal treat ment
(even where that treat ment con sists of an il le gal drug) may con sti tute a prima
fa cie in fringe ment of Char ter s 7 rights.

How ever, Char ter rights are not ab so lute, and are guar an teed “sub ject only
to such rea son able lim its pre scribed by law as can be de mon stra bly jus ti fied in
a free and dem o cratic so ci ety” (s 1). In as sess ing whether a gov ern ment can
de mon stra bly jus tify de ny ing treat ment to HIV-positive drug us ers, the courts
will as sess whether:

(i) the gov ern ment ob jec tive in de ny ing treat ment is suf fi ciently im por -
tant to war rant in fring ing con sti tu tional rights;

(ii) the gov ern ment ac tion taken in with hold ing treat ment is ra tio nally
con nected to its stated ob jec tive;

(iii) the means cho sen to pur sue the gov ern ment ob jec tive “min i mally im -
pair” the con sti tu tional right(s) be ing in fringed; and

(iv) there is a pro por tion al ity be tween the harm ful ef fects of the gov ern -
ment ac tion in fring ing con sti tu tional rights and the im por tance of the
gov ern men tal ob jec tive.188

It is sug gested here that, ap ply ing this test, it will be dif fi cult for a gov ern ment
to jus tify any ac tion that with holds med i ca tions to HIV-positive peo ple sim ply
on the ba sis that they con sume con trolled sub stances. Rather, a ra tio nal med i -
cal ba sis for any par tic u lar de ci sion to with hold treat ment would have to be
shown.

Third, hu man rights codes also pro hibit dis crim i na tion in the pro vi sion of
ser vices on the ba sis of men tal or phys i cal dis abil ity and are ap pli ca ble to both
gov ern ment and pri vate ac tors. The Ca na dian Hu man Rights Act de fines “dis -
abil ity” as a “pre vi ous or ex ist ing de pend ency on al co hol or a drug.”189 It was
stated by the Fed eral Court of Ap peal in Canada v To ronto-Dominion Bank190

that it would be con trary to the Su preme Court of Can ada’s in ter pre ta tion of
hu man rights leg is la tion to limit the def i ni tion of dis abil ity to de pend ence on
le gal drugs. It fol lows that de pend ence on il le gal drugs con sti tutes a dis abil ity
un der hu man rights leg is la tion.

Some pro vin cial hu man rights stat utes do not con tain the same def i ni tion of
“dis abil ity” (or “hand i cap”) as the Ca na dian Hu man Rights Act. How ever,
case law from hu man rights tri bu nals that have in ter preted the pro vin cial def i -
ni tions of “dis abil ity,” pol icy state ments from hu man rights com mis sions, and
ac a demic com men tary, have con sid ered drug de pend ence to con sti tute a dis -
abil ity within the mean ing of the re spec tive pro vin cial leg is la tion.191 The
re fusal to pro vide HIV/AIDS treat ment to a drug-dependent user would cer -
tainly con sti tute prima fa cie dis abil ity dis crim i na tion pro hib ited by leg is la tion. 
As with the Char ter, the pro tec tion against dis crim i na tion is not ab so lute; de -
pend ing on the cir cum stances, it may be pos si ble to of fer some bona fide
jus ti fi ca tion for dis crim i nat ing on the ba sis of dis abil ity.

Fourth, pro fes sional codes of con duct re quir ing a health-care pro vider to act
in the best in ter ests of the pa tient might also pre vent them from with hold ing
treat ment from HIV-positive drug us ers. How ever, it must be ac knowl edged
that de ter min ing the best in ter ests of the pa tient will (or should) be largely a

A ra tio nal med i cal ba sis for any
par tic u lar de ci sion to with hold

treat ment would have to be shown.

The weight of au thor ity in Ca na dian
law rec og nizes de pend ence on il le gal 

drugs as a dis abil ity un der hu man
rights leg is la tion.

188 R v O akes, [1986] 1 SCR 103.
189 Canadian Human Rights Act,  RSC 1985, 
c H-6, s 25, as amended. See also: Canadian
National Railw ay v Niles (1992), 142 NR 188
(Fed CA).
190 Canada v Toronto-Dominion Bank,  [1998]
 4 FC 205 at 256.
191 See Entrop v Imperial Oil Ltd, [1996]
OHRBID No 30, aff’d [1998] OJ No 422 (Div
Ct), leave to appeal to Ont CA granted [1998]
OJ No 1927, no Ont CA decision reported; 
Handfield v North Thompson School District
No 26, [1995] BCCHRD No 4 (BC Council
Hum Rts) (QL); Ontario Human Rights
Commission. Policy Statement on Drugs and
Alcohol Testing. November 1990; Canadian
Human Rights Commission. Policy on Drug
Testing. Ottawa: 1988; and Ontario Law
Reform Commission. Report on Drug and
Alcohol Testing in the Workplace. Toronto:
1992.
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good-faith ex er cise in med i cal judg ment that takes into ac count the pos si ble
clin i cal out comes of pre scrib ing a given med i ca tion to a pa tient in the knowl -
edge that it will or may in ter act with other drugs (le gal or pro hib ited) be ing
con sumed by the pa tient. How ever, pro fes sional codes of con duct also ac -
knowl edge that ul ti mately it is the pa tient who must make an in formed
de ci sion about treat ment op tions.

Fifth, with hold ing ac cess to HIV/AIDS med i ca tions might also con sti tute
crim i nal neg li gence caus ing bodily harm or death. As noted above, a per son is
crim i nally neg li gent if, in do ing some thing or in omit ting to do some thing they
have a le gal duty to do, their con duct shows a “wan ton or reck less dis re gard for 
the lives or safety of pa tients.”192 Health au thor i ties and phy si cians have a duty
to safe guard and pro mote the health of pa tients. Denying ac cess to ther apy
could ar gu ably meet the test for “wan ton or reck less dis re gard,” which has
been de fined as a “marked de par ture” from the stan dard of be hav iour ex pected
of a “rea son ably pru dent per son in the cir cum stances.” Again, de pend ing on
the pa ram e ters of the pol icy, reg u la tion, or de ci sion to with hold HIV/AIDS
med i ca tions from an in di vid ual or class of in di vid u als, and the med i cal ev i -
dence of fered to jus tify such with hold ing, a find ing of crim i nally neg li gent
con duct re sult ing in in jury to pa tients might be pos si ble. Or the ev i dence may
show that de ny ing a par tic u lar treat ment to a par tic u lar pa tient was the re spon -
si ble med i cal de ci sion, and that pro vid ing the med i ca tion in the knowl edge
that the pa tient would also con sume an other sub stance (eg, her oin, co caine)
would it self have been neg li gent. How ever, the strength of any such ar gu ment
will de pend largely upon the cir cum stances of a par tic u lar case; par tic u larly
be cause the phy si cian’s con duct must be as sessed in light of gen er ally ac -
cepted, clin i cally sound prac tice among rea son ably skilled and in formed
prac ti tio ners, it may of ten be dif fi cult to prove that the de ci sion to with hold
treat ment rises to the level of crim i nal neg li gence.

How ever, two pos si ble jus ti fi ca tions for with hold ing HIV/AIDS treat ment
from drug us ers need to be con sid ered. First, it might be ar gued that a course of
antiretroviral ther apy, if not fol lowed con sis tently, would al low re sis tance to
the ther apy to de velop. (There is a pre ce dent for this ar gu ment with mul ti -
ple-drug-resistant tu ber cu lo sis.) This in turn would re duce the ef fec tive ness of
the ther apy for both the pa tient and oth ers in fu ture. On this ground, au thor i ties
or health-care pro vid ers might ar gue that it is per mis si ble to re fuse cer tain ther -
a pies to some one if they have rea son to be lieve that the per son will not fol low
the course of ther apy and may thereby put them selves or oth ers at risk.

How ever, to jus tify de ny ing treat ment, it would be nec es sary to show that a
given drug user – or any other po ten tial re cip i ent of the ther apy – is likely to
cause harm to them selves or oth ers by fail ing to fol low the ther a peu tic reg i -
men. As an al ter na tive, it might be pos si ble to ar gue that de nial of ther apy is
not ap pro pri ate but that strong ac tion is war ranted to en sure that those who
con sent to re ceive the ther apy agree to fol low its course, pos si bly through
some form of in ten sive mon i tor ing, as is done with tu ber cu lo sis. Thus, this is
not an is sue re lat ing strictly to drug us ers; it is an is sue for any one who might
fail to fol low a phy si cian’s or ders with any course of ther apy that might lead to
re sis tant strains of vi ruses or bac te ria. 192 Criminal Code, ss 219-221.



5 0  I N J E C T I O N  D R U G  U S E  A N D  H I V / A I D S

T R E A T  M E N T

Sec ond, those pro vid ing treat ment may well have con cerns about pos si ble
civil or crim i nal li a bil ity in neg li gence if they pre scribe med i ca tions to a pa -
tient whom they know is us ing cer tain drugs (le gal or il le gal) that may
ad versely re act with the pre scribed med i ca tions, caus ing in jury to the pa tient.
Cer tainly do ing so with out tak ing ad e quate care to ex plain pos si ble in ter ac -
tions to the pa tient would con sti tute pro fes sional neg li gence. But if all known
“ma te rial risks,” in clud ing in ter ac tion with con trolled sub stances, were ex -
plained to the pa tient, and that pa tient has the men tal ca pac ity to make their
own med i cal de ci sions with re gard to this treat ment, then the pa tient’s “in -
formed con sent” to the treat ment is ob tained and the health-care pro vider
should not be held civ illy li a ble for the pa tient’s de ci sion to take these risks.193

Sim i larly, it seems un likely that a phy si cian tak ing such steps could be found
crim i nally neg li gent, as there would be no wan ton or reck less dis re gard for the
pa tient’s life or safety.

Eth i cal Is sues
En forcing Ab sti nence as a Con di tion for Treat ment

A strong ar gu ment can be made that it is eth i cally un jus ti fi able “to in sist on
ces sa tion of drug use as a con di tion for treat ment if such ces sa tion were to be
be yond the ca pac i ties of the drug user at the mo ment or if such in sis tence were
to im peril the ther a peu tic re la tion ships, with the drug user’s aban don ment of
treat ment be ing a pos si ble or prob a ble con se quence.”194

With holding Med i cal Treat ment from HIV-Positive Drug Users

Treat ment de ci sions are to be made jointly by the phy si cian and the
HIV-positive per son, guided to the ex tent pos si ble by sound clin i cal data and
ex pe ri ence. The de ci sion to be gin med i cally com plex ART for HIV-positive
per sons re quires the bal anc ing of the fol low ing fac tors:195

l will ing ness of the per son to com mence ther apy;
l the de gree of im mune de fi ciency as mea sured by CD4 and T cell count;
l the risk of dis ease pro gres sion as gauged by vi ral load mea sure ments;
l the po ten tial risks and ben e fits of ini ti at ing such treat ment for the per son;

and
l the like li hood, af ter coun sel ing and ed u ca tion, that the pa tient will ad here to

the tri ple ther apy reg i men.

An eth i cal anal y sis of sit u a tions in which one may with hold antiretroviral
drugs from drug us ers turns on two ques tions:

1. How can one ful fill a pro fes sional and eth i cal ob li ga tion – the ob li ga tion
to treat HIV dis ease with the best treat ments avail able – in con di tions that
ren der that ful fil ment ex tremely dif fi cult, un likely to suc ceed, or
im pos si ble?

2. Are there con di tions un der which use of treat ments (for HIV dis ease) that
in clude a pro te ase in hib i tor and two other an ti vi ral med i ca tions are likely
to cause more harm to the HIV-positive per son, and in di rectly to so ci ety,
than would sim pler treat ments now con sid ered by many to be suboptimal?

193 Reibl v Hughes, [1980] 2 SCR 880; Hopp v 
Lepp, [1980] 2 SCR 192; Malette v Shulman
(1990), 37 OAC 281 (CA); Fleming v Reid,
(1991), 82 DLR (4th) 298 (Ont CA); Van Mol v 
Ashmore, [1999] BCJ No 31 (CA) (QL).
194 Roy, supra, note 109.
195 United States Department of Health and
Human Services, Panel on Clinical Practices for
Treatment of HIV Infection. See Guidelines for
the Use of Antiretroviral Agents in HIV-Infected 
Adults and Adolescents, Federal Register Draft
Document, at 4.

It is un just to judge peo ple as likely
to be non-compliant with tri ple

antiretroviral ther apy sim ply be cause 
they use il le gal drugs, and to

with hold treat ment on this ba sis.
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It is un eth i cal to in sist on ces sa tion of drug use as a con di tion of med i cal treat -
ment if this is be yond the ca pa bil i ties of the drug user. It is also un just to judge
peo ple as likely to be noncompliant with ART sim ply be cause they are drug
us ers, and to with hold ART on this ba sis. Ad her ence to treat ment is pro foundly 
af fected by sys tems of care. When the health-care sys tem is adapted to meet
the needs of so cially marginalized and in di gent per sons, there is a vast im -
prove ment in ad her ence to treat ment. Eth ics there fore re quires that we not
re duce an as sess ment of treat ment com pli ance to sim ply the per sonal char ac -
ter is tics of peo ple with HIV/AIDS. At the same time, there may be sit u a tions
where it may be jus ti fied to de lay or, at the ex treme, re fuse ART. Such a de ci -
sion would be eth i cally un jus ti fi able if it is reached with out hon our ing the
char ac ter is tics of an au then tic heal ing re la tion ship: hu man ity (re spect for the
full bi o log i cal and bio graph i cal par tic u lar ity of the per son with HIV/AIDS),
au ton omy (re spect of the per son’s way of life and life plans); lu cid ity (trans -
par ent shar ing of all rel e vant in for ma tion); and fi del ity (un der stand ing and
re spect for the ex pec ta tions of the sick).

Rec om men da tions
The fol low ing mea sures would im prove ac cess to good care, treat ment, and
sup port for drug us ers with HIV/AIDS:

Ba sic Prin ci ples
15. Health-care pro fes sion als should en sure that the pro vi sion of ser vices to drug

us ers is not con tin gent upon drug us ers’ agree ment to en ter drug treat ment
pro grams.

16. Health-care pro fes sion als must not with hold or re fuse treat ment (in clud ing
ap pro pri ate pain med i ca tion) sim ply be cause a per son with HIV/AIDS is a
drug user.

17. The gov ern ing ap proach in pro vid ing care and treat ment to HIV-positive drug
us ers should be to adapt the ther a peu tic reg i men to the needs of drug us ers,
rather than re quire drug us ers to adapt to the ther a peu tic reg i men.

18. Phy si cians and drug us ers should jointly ex plore ther a peu tic op tions re gard ing 
the most ap pro pri ate reg i men. This pro cess should be gov erned by prin ci ples
of hu man ity, au ton omy, lu cid ity, and fi del ity.

19. Pro vin cial hu man rights com mis sions that have not done so should adopt pol i -
cies clearly stat ing that drug de pend ency con sti tutes a pro hib ited ground of
dis crim i na tion.

Medical Treat ment
20. Health-care pro fes sion als and ethicists should col lect in for ma tion for the pur -

pose of de vel op ing guide lines on the clin i cal and eth i cal is sues that arise in
prac tice with re spect to the med i cal treat ment of drug us ers. This should in -
clude the as sess ment of the ap pro pri ate ness of im pos ing re stric tions on drug
us ers, such as the ces sa tion of drug use, in spe cific clin i cal sit u a tions.

21. The Ca na dian Med i cal As so ci a tion, pro vin cial med i cal as so ci a tions, and pro -
vin cial Col leges of Phy si cians and Sur geons should es tab lish a net work of
phy si cians who have ex pe ri ence and/or in ter est in the de liv ery of health care
and treat ment to drug us ers, to dis cuss per ti nent is sues and to ad vo cate for
change with re spect to the med i cal treat ment of HIV-positive drug us ers.
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HIV Antiretroviral Ther apy
22. The phar ma ceu ti cal in dus try must de velop sim pler HIV drug reg i mens that

can be more eas ily ad hered to by HIV-positive drug us ers (as well as other
peo ple with HIV/AIDS).

23. Pub lic health should of fer or make avail able sup port to drug us ers who re -
quire as sis tance in ad her ing to HIV ther a pies. This should in clude fund ing
out reach pro grams de signed to de liver HIV ther a pies to drug us ers.
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Pre scrip tion of Opi ates
and Con trolled Stim u lants
What le gal and eth i cal is sues are raised in the con text of pre scrib ing opi ates
and con trolled stim u lants to drug us ers in Canada?

In tro duc tion
The Con trolled Drugs and Sub stances Act (CDSA) and the Nar cotic Con trol
Reg u la tions (Reg u la tions) strictly de lin eate the cir cum stances in which a phy -
si cian can pre scribe a nar cotic. Phy si cians and other health-care pro fes sion als
who vi o late these laws and reg u la tions may be sub ject to crim i nal pros e cu tion.
This chap ter pres ents the his tory of meth a done main te nance treat ment in
Canada, as well as its ad van tages and lim i ta tions. The ex pe ri ence of other
coun tries, in which pre scrip tion of drugs other than meth a done is be ing un der -
taken, is also pre sented. Those who op pose the es tab lish ment of
meth od olog i cally sound clin i cal tri als of opi ate-assisted treat ment pro grams
are pro mot ing ther a peu tic aban don ment of those who can not ben e fit from ex -
ist ing treat ments. This chap ter rec om mends that, in the short term, pi lot
pro jects in pre scrib ing her oin, co caine, and am phet amine be ini ti ated in
Canada; and that, in the long term, plans should be de vel oped for the pre scrip -
tion of opi ates and con trolled stim u lants.

Le gal Is sues
Crim i nal Li a bil ity

The CDSA pro hib its the un au tho rized “traf fick ing” of a nar cotic. As noted
above, the of fence of “traf fick ing” is de fined in the CDSA quite broadly, and
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in cludes “ad min is ter ing” a con trolled sub stance. The term “ad min is ter” has
been sub ject to vary ing in ter pre ta tions.

In R v Tan,196 the Sas katch e wan Court of Ap peal re jected the ar gu ment that
“ad min is ter” could be in ter preted as the act of pre scrib ing a drug. The Court
held that a drug was not ad min is tered un til it en tered the in tended re cip i ent’s
sys tem. The term “ad min is ter” was de scribed by the Court as the ap pli ca tion of 
a med i cine or to give re me di ally rather than to make the nar cotic avail able by
pre scrip tion. This in ter pre ta tion was fol lowed by the On tario Court of Ap peal
in R v Verma,197 where the Court held that the sale of a pre scrip tion of a nar -
cotic by a phy si cian did not con sti tute “traf fick ing” as the phy si cian had no
con trol over whether the pre scrip tion would be ex changed for drugs. By con -
trast, the Qué bec Court of Ap peal held in R v Rous seau198 that a phy si cian who
sells a pre scrip tion for nar cot ics can be guilty of traf fick ing.

How ever, au tho rized pre scrip tion of a con trolled sub stance is per mis si ble.
The CDSA and the Nar cotic Con trol Reg u la tions for bid med i cal prac ti tio ners
(per sons reg is tered and en ti tled un der the laws of a province to prac tise med i -
cine) from ad min is ter ing, pre scrib ing, giv ing, sell ing, or fur nish ing (ie,
traf fick ing) a nar cotic to any per son ex cept as al lowed by the Reg u la tions.199

The Reg u la tions200 fur ther pro vide that:

l Where the Min is ter of Health “deems it to be in the pub lic in ter est, or in the
in ter ests of sci ence,” the Min is ter may au tho rize (in writ ing and sub ject to
con di tions) any per son to pos sess a nar cotic.

l The Min is ter may also au tho rize a prac ti tio ner to pro vide meth a done to a
per son un der their treat ment, or to pro vide a nar cotic (other than her oin) to
any per son who is au tho rized by the Min is ter to pos sess a nar cotic.

l A per son in charge of a hos pi tal may per mit meth a done to be sup plied or ad -
min is tered to an in-patient or out-patient of the hos pi tal, upon re ceipt of a
pre scrip tion or writ ten or der signed and dated by a prac ti tio ner who is au -
tho rized by the Min is ter to pre scribe meth a done.

l A prac ti tio ner may only pro vide her oin to a pa tient of a hos pi tal.
l Apart from these re stric tions, a prac ti tio ner is per mit ted to pre scribe a nar -

cotic only to a pa tient un der their pro fes sional treat ment, and only if the
nar cotic is re quired for the con di tion for which the per son is re ceiv ing
treat ment.

Thus, there are some care fully cir cum scribed sit u a tions in which prac ti tio ners
can pre scribe nar cot ics, in clud ing opi ates, al though the pre scrip tion of her oin
is se verely re stricted. In sit u a tions where the phy si cian has no right to pre -
scribe, pen al ties for pre scrib ing may flow un der the Reg u la tions.

Mem bers of the med i cal pro fes sion have ar gued that gov ern ments and li -
cens ing bod ies should in crease phy si cians’ op tions for the main te nance of
pa tients who are de pend ent on drugs. At the Par lia men tary Com mit tee hear -
ings on the pro posed CDSA, there was tes ti mony from the Ca na dian Med i cal
As so ci a tion to the ef fect that doc tors re quire pro tec tion from crim i nal sanc -
tions when they pre scribe Sched uled sub stances in a le git i mate fash ion but not
strictly in ac cor dance with ac cepted med i cal pro ce dures. An ex am ple pro vided 
is the sit u a tion in which phy si cians pro vide an ad dicted pa tient with a nar cotic
or with the means of ob tain ing a nar cotic in the be lief that they are treat ing the
ad dic tion. The Ca na dian Med i cal As so ci a tion ar gued that phy si cians who

196 R v Tan (1984), 15 CCC (3d) 303 (Sask
CA).
197 R v Verma (1996), 112 CCC (3d) 155 (Ont 
CA).
198 R v Rousseau (1991), 70 CCC (3d) 445
(Que CA).
199 Supra, note 101 at s 53.
200 Ibid at ss 53, 65 & 68.

Crim i nal law to con trol ad dic tion has 
had more than a fair trial and has

been found want ing.
– Beyerstein & Al ex an der
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en gage in such be hav iour should not be li a ble to crim i nal pros e cu tion for traf -
fick ing.201

Beyerstein and Al ex an der take ob jec tion to of fi cials at tempt ing to solve
drug-use prob lems by treat ing doc tors “as if they are push ers.”202 They ar gue
that a phy si cian’s pre rog a tive to pre scribe con trolled sub stances should be in -
creased, say ing that drug-dependent per sons “need more, not less, med i cal
in volve ment.”203 They point out that there is no con vinc ing ev i dence that pro -
hi bi tion laws have ad dressed the prob lems of drug-dependent per sons:
“crim i nal law to con trol ad dic tion has had more than a fair trial and has been
found want ing.”204 In their view, leg is la tion should be pro mul gated to per mit
phy si cians to treat drug-dependent per sons with “a broader range of op tions
than sim ply oral main te nance ther apy with meth a done.”205

Civil Li a bil ity

Pro fes sional stat utes that reg u late the con duct of phy si cians in each province
also pro vide pen al ties for doc tors who de vi ate from ac cepted med i cal prac tice.
For ex am ple, the On tario Reg u lated Health Pro fes sions Act, 1991206 states that 
a phy si cian’s right to prac tise may be re voked or sus pended if he or she com -
mits an act of pro fes sional mis con duct. Sim i lar stat utes ex ist in other provinces 
of Canada.

Phy si cians may also be civ illy re spon si ble for neg li gent med i cal treat ment.
The o retically, a phy si cian who pre scribed opi ates could be li a ble if the opi ate
caused the pa tient harm. For such an ac tion to be suc cess ful, it must be dem on -
strated that the phy si cian failed to pos sess a rea son able de gree of skill or
knowl edge, or did not ex er cise the de gree of care that could rea son ably be ex -
pected of an av er age pru dent prac ti tio ner. Fail ure to ex plain any known
“ma te rial risks”207 of the med i ca tion to a pa tient, or pre scrib ing med i ca tion in a 
man ner that caused “rea son ably fore see able” in jury to the pa tient would con -
sti tute neg li gence. In cir cum stances in which dan ger ous drugs are used208 or a
pa tient mer its spe cial su per vi sion,209 a higher stan dard of care will ap ply to the
phy si cian. The care that must be ex er cised by a phy si cian is de pend ent on the
na ture of the drug it self and on the pa tient to whom it is pre scribed, not on the
fact that the drug is le gal or il le gal.

In ter na tional Law

Can ada’s sta tus as a sig na tory to the three in ter na tional drug con ven tions pre -
vi ously de scribed does not pres ent an in sur mount able bar rier to the
pre scrip tion of con trolled sub stances. Ar ti cle 3 of the 1988 United Na tions
Con ven tion Against Il licit Traf fic in Nar cotic Drugs and Psychotropic Sub -
stances spec i fies that a State’s ob li ga tion to criminalize pos ses sion in
pro hib ited drugs is sub ject to the “con sti tu tional prin ci ples” of the State and the 
“ba sic con cepts of its le gal sys tem”; the de scrip tion of of fences and le gal
defences is re served to the do mes tic law of the State. Ar ti cle 4 of the 1961 Con -
ven tion con tem plates the med i cal pur poses of dis tri bu tion, use, and pos ses sion 
of such sub stances. Fur ther more, both the 1961210 and the 1971211 drugs con -
ven tions re quire States to “give spe cial at ten tion to and take all prac ti ca ble
mea sures” to pre vent the abuse of drugs and to pro vide “treat ment, ed u ca tion,
af ter-care, re ha bil i ta tion, and so cial re in te gra tion to drug us ers.” The gov ern -
ment of Canada has the lat i tude un der in ter na tional law to reg u late the

201 T Bruckner, supra, note 67 at 17.
202 Beyerstein & Alexander, supra, note 89 at
337.
203 Ibid at 340.
204 Ibid.
205 Ibid.
206 Regulated Health Pro fessions Act, 1991,
SO 1991, c 18, section 51.
207 Reibl, supra, note 193.
208 Male v Hopmans (1967), 64 DLR (2d) 105
(Ont CA); Hopp v Lepp, supra, note 193; and
Malette v Shulman, supra, note 193.
209 University Hospital v Lepine, [1966] SCR
561; and Worth v Royal Jubilee Hospital
(1980), 4 L Med Q 59 (BCCA).
210 Article 38.
211 Article 20.

The gov ern ment of Canada has the
lat i tude un der in ter na tional law to
reg u late the pre scrip tion of
con trolled sub stances as a
com po nent of a harm-reduction
ap proach to pro vid ing treat ment,
care, re ha bil i ta tion, and so cial
in te gra tion of drug us ers.

Leg is la tion should be pro mul gated to 
per mit phy si cians to treat
drug-dependent per sons with “a
broader range of op tions than sim ply 
oral main te nance ther apy with
meth a done.”
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pre scrip tion of con trolled sub stances as a com po nent of a harm-reduction ap -
proach to pro vid ing treat ment, care, re ha bil i ta tion, and so cial in te gra tion of
drug us ers.

Canada also has the op tion of de nounc ing its ob li ga tions un der those drug
trea ties if it con sid ers that they pose bar ri ers to the im ple men ta tion of the reg u -
lated pre scrip tion of con trolled nar cot ics. Each of the three trea ties con tains
de nun ci a tion pro vi sions.

Pre scribing Meth a done
Meth a done re mains the only opioid ap proved for long-term treat ment of
opioid de pend ence.212 Meth a done, the most thor oughly stud ied of all drug
treat ment meth ods,213 is a syn thetic nar cotic drug used by per sons who are de -
pend ent on her oin and mor phine.214 It is a long-acting opioid that can be orally
in gested, by con trast to short-acting drugs ad min is tered by in jec tion.

A Short His tory

It was Dr Rob ert Halliday in Van cou ver, Brit ish Co lum bia who es tab lished
meth a done main te nance as a le git i mate form of treat ment in Canada for opi -
ate-dependent per sons.215 In 1959, Dr Halliday ob tained the ap proval of the
fed eral De part ment of Health to con duct a small con trolled ex per i ment with
meth a done. The pur pose of the study was to ex am ine the value of pre scrib ing
meth a done for with drawal man age ment or short-term de tox i fi ca tion in per -
sons who were de pend ent on opi ates. Sub se quent to the es tab lish ment of the
meth a done with drawal man age ment pro gram at the Nar cotics Ad dic tion
Foun da tion in Brit ish Co lum bia, Dr Halliday de cided to shift the pro gram to
“pro longed with drawal.”216 Halliday took the po si tion that meth a done main te -
nance was anal o gous to the treat ment of di a be tes with in su lin. Ab sti nence was
no lon ger the pri mary pur pose of the treat ment. By the 1960s, meth a done
main te nance was widely con sid ered as an ef fec tive form of treat ment for opi -
ate ad dic tion.

Ap prox i mately two dozen meth a done treat ment pro grams ex isted in
Canada by 1972.217 The Com mis sion of In quiry into the Non-Medical Use of
Drugs, com monly known as the Le Dain Com mis sion, con cluded that meth a -
done “is the cheap est and most ef fec tive weapon we have for deal ing with
large-scale her oin de pend ence.”218  The Com mis sion rec om mended that meth -
a done main te nance be avail able to opi ate ad dicts through out the coun try. It
pro posed that it be ad min is tered solely by phy si cians af fil i ated with ac cred ited
spe cial ized clin ics equipped with the nec es sary lab o ra tory fa cil i ties and other
an cil lary ser vices.219

Pos si ble mis uses of meth a done be came a con cern of the fed eral gov ern ment 
in the early 1970s. The De part ment of Na tional Health and Wel fare es tab lished 
a Spe cial Joint Com mit tee on Meth a done, which con sisted of gov ern ment
health of fi cials and rep re sen ta tives of the Ca na dian Med i cal As so ci a tion.220 It
pro posed that guide lines be de vel oped that would de lin eate ap pro pri ate prac -
tices to be fol lowed by phy si cians and that would have ef fect of re strict ing
avail abil ity.221 The Com mit tee rec om mended that meth a done be ad min is tered
solely to long-term opi ate ad dicts by phy si cians in spe cial ized clin ics who had
au tho ri za tion from the fed eral gov ern ment to dis pense this opioid. Meth a done

212 The College of Physicians and Surgeons of
Ontario, Addiction Research Foundation;
Ontario College of Pharmacists. Methadone
Maintenance Guidelines, 1996.
213 J Zweben, JT Payte. Methadone
maintenance in the treatment of opioid
dependence: a current perspective. Western
Journal of Medicine 1990: 588.
214 Millar, supra, note 86 at 2; and DR Gerstin. 
The Effectiveness of Drug Treatment. In: C
O’Brien, J Jaffe (eds). Addictive States. New
York: Raven Press Ltd, 1992, at 254-255.
215 H Kent. Harm-reduction strategies weapon
of choice in BC’s battle with drug addiction.
Canadian Medical Association Journal 1996,
155: 572; and B Fischer. Opiate Addiction
Treatment, Research, and Policy in Canada –
Past, Present and Future Issues. Forthcoming in 
M Rihs-Middel et al (eds). Proceedings o f
Symposium Heroin-Assisted T reatment fo r
Dependent Drug Users: State of The Art and
New Research Perspectives: Scientific Findings
and Po litical Perspectives. Bern: University of
Bern, 10-12 March 1999.
216 B Fischer. Prescription, power and politics:
the turbulent history of methadone
maintenance in Canada. Journal o f Public
Health Policy 1999 (forthcoming).
217 Fischer, supra, note 215.
218 Commission of Inquiry into the
Non-Medical Use of Drugs (Le Dain
Commission). Ottawa: Information Canada,
1973. T reatment Report at 30.
219 Supra, note 218, Final Report at 152-168.
220 Ibid at 157.
221 Ibid.

Meth a done “is the cheap est and
most ef fec tive weapon we have for

deal ing with large-scale her oin
de pend ence.”

– Le Dain Com mis sion, 1973
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was to be in gested only in oral form and de tailed re cords of each pa tient were
to be main tained by health-care pro fes sion als.222

The Com mit tee’s rec om men da tions were ac cepted by the fed eral gov ern -
ment. Reg u la tions un der the Nar cotic Con trol Act were passed in 1972.223

Pur su ant to these reg u la tions, no prac ti tio ner was to ad min is ter, pre scribe,
give, sell, or fur nish meth a done to any per son un less so au tho rized by the fed -
eral gov ern ment. Phar ma cists were pro hib ited from fill ing a pre scrip tion for
meth a done un less it had been au tho rized by the Health Min is ter. Guide lines
were de vel oped by the De part ment of Na tional Health and Wel fare for prac ti -
tio ners who wished to ap ply for au tho ri za tion to pre scribe meth a done to their
pa tients.224

The Nar cotic Con trol Reg u la tions had a dras tic im pact on the meth a done
pro grams that ex isted in the coun try. From 1972 to 1975 the num ber of meth a -
done pre scrib ers as well as pa tients de creased by one-third. By 1982, the
num bers fur ther de clined to two-thirds.225 Canada con tin ues to have one of the
low est rates of meth a done place ments com pared with west ern coun tries in
which meth a done is le gally avail able.226 As one au thor states:227

when look ing at na tional rates of meth a done treat ment spots per
mil lion ca pita in Canada, Canada finds it self at the bot tom end in
com par i son with pub lic-health ori ented ju ris dic tions like Aus tra lia
(1,020), Swit zer land (2,000), Bel gium (1,000) or coun tries such as
Ger many (247) which started to use meth a done treat ment a few
years ago.

In the mid nine ties, fed eral gov ern ment health au thor i ties de cided to trans fer li -
cens ing and con trol of meth a done pre scrip tions to the provinces.228 In July
1995, Brit ish Co lum bia be came the first ju ris dic tion to op er ate a meth a done
main te nance pro gram in de pend ent of the Fed eral Bu reau of Drug Sur veil -
lance. In some provinces, such as On tario and Brit ish Co lum bia, the Col lege of 
Phy si cians and Sur geons has been given re spon si bil ity for mon i tor ing the
pro grams.

Ad van tages and Lim i ta tions of Meth a done Main te nance
Treat ment

The safety and ef fec tive ness of meth a done main te nance treat ment (MMT) has
been doc u mented in sci en tific and med i cal pub li ca tions.229 As pre vi ously men -
tioned, an im por tant ad van tage of meth a done for opi ate-dependent per sons is
its long-lasting ef fect.230 A drug user need only re ceive a sin gle dose of meth a -
done in a 24- to 36-hour pe riod. Meth a done does not cause eu pho ria, se da tion,
or an al ge sia.231 This is to be con trasted with the shorter ac tion and dra matic
highs and lows of her oin, mor phine, and other opi ates.232 The long-lasting ef -
fect of meth a done al lows a drug user to seek em ploy ment and, as well,
fa cil i tates re in te gra tion into the com mu nity.233

Meth a done main te nance treat ment pro grams have been cred ited with de -
creas ing opioid use, re duc ing crim i nal ity, and im prov ing the gen eral health of
the drug user.234 More over, MMT re duces in di vid ual mor tal ity and mor bid -
ity.235 An other im por tant ben e fit of MMT is that it helps de crease the spread of
HIV, as meth a done is typ i cally ad min is tered orally rather than by sy ringe.236

MMT has thus be come a “crit i cal re source in the strug gle against in jec tion

222 See discussion in Fischer, supra, note 215.
223 Order-in-Council PC 1972-1033, 16 May
1972, SOR 72-155.
224 Commission of Inquiry, supra, note 215 at
972-973.
225 Fischer, supra, note 215.
226 Ibid.
227 B Fischer. The case for a heroin substitution 
treatment trial in Canada. Canadian Journal of
Public Health 1997; 88: 367 at 368.
228 Hankins, supra, note 88 at 1141.
229 Gerstin, supra, note 214; Zweben & Payte, 
supra, note 213 at 597-598.
230 A Mino. Personal Considerations. In The
Medical Prescription of Narcotics, supra, note
86 at 42.
231 Supra, note 212.
232 Gerstin, supra, note 214 at 255.
233 Kent, supra, note 215 at 573; Federal
Department of Justice, supra, note 148 at 59.
234 Zweben & Payte, supra, note 213 at 588;
MD Anglin, YI Hser. Drug Abuse Treatment.
In: R Watson (ed). Drug Abuse T reatment.
New Jersey: The Humana Press Inc, 1992, at
6; Millar, supra, note 86 at 17; and Methadone
Maintenance Guidelines, supra, note 212.
235 Kent, supra, note 215 at 573.
236 R Price, T D’Aunno. The Organization and
Impact of Outpatient Drug Abuse Treatment
Services. In Drug Abuse T reatment, supra,
note 234 at 46.

Canada con tin ues to have one of the 
low est rates of meth a done
place ments.

The safety and ef fec tive ness of
meth a done main te nance pro grams
has been doc u mented in sci en tific
and med i cal pub li ca tions.
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drug use and AIDS.”237 Meth a done clin ics are also po ten tially ex cel lent sites
for dis ease pre ven tion and ed u ca tion. Pa tients can be of fered screen ing and
coun sel ing for trans mis si ble dis eases; and can be pro vided in for ma tion on safe
sex, on the dan gers of shar ing nee dles, and on meth ods for clean ing sy ringes.

De spite the sig nif i cant ad van tages of meth a done, there are some lim i ta tions. 
Al though meth a done is ef fec tive for her oin ad dic tion, it is not a treat ment for
de pend ence on co caine, am phet amine, and other non-opiate drugs.238 In some
parts of Canada, such as in Brit ish Co lum bia and in Montréal, a greater pro por -
tion of drug us ers are in ject ing co caine than her oin. “Be cause there is clearly
no ef fec tive phar ma co log i cal treat ment for co caine ad dic tion,” “other treat -
ment op tions need to be ex panded in clud ing main te nance on other drugs.”239

In ad di tion, meth a done is not in di cated for mul ti ple ad dic tions.240 An other lim -
i ta tion of meth a done is that it is ad dic tive.241 In fact, the with drawal symp toms
from meth a done may be worse and more dif fi cult to man age than the with -
drawal symp toms from her oin.242 Thus, while meth a done treat ment is
ef fec tive in achiev ing harm-reduction ob jec tives, it is not a suf fi cient so lu tion
to many of the prob lems as so ci ated with drug de pend ency.243 There fore, it is
nec es sary to ex plore other meth ods of ad dress ing drug ad dic tion.

Her oin Main te nance Treat ment
Given the lim i ta tions of MMT, some mem bers of the sci en tific and med i cal
com mu nity in Canada, as well as some drug us ers, have ad vo cated that drugs
other than meth a done ought to be pro vided to drug-dependent in di vid u als.
Treat ment with her oin, it is ar gued, may avoid some of the lim i ta tions of
MMT, while achiev ing the same ob jec tives: im prov ing the phys i cal and men -
tal health of drug us ers, pre vent ing the spread of HIV and hep a ti tis, re duc ing
the level of crime as so ci ated with drug use, and fa cil i tat ing re ha bil i ta tion
among the drug-using pop u la tion.244 As stated by Ostini et al, a prime rea son
for a “trial of the con trolled avail abil ity of her oin is to ob tain hard data” “about
al ter na tive re gimes for deal ing with her oin de pend ency.”245

In con trast to coun tries such as Swit zer land, Brit ain, Aus tra lia, and the
Neth er lands, Canada has been re luc tant to pre scribe drugs other than meth a -
done to drug-dependent in di vid u als. A pro fes sional at the Cen tre for Ad dic tion 
and Men tal Health writes:

Canada, with one of the world’s most de vel oped pub lic health con -
scious ness and sys tem, has fallen far be hind nu mer ous West ern
coun tries in Eu rope and Aus tra lia which have dealt with sim i larly
dar ing chal lenges in the area of injection opi ate ad dic tion and re -
lated so cial harms and costs in a much more de ter mined, timely, and 
ef fec tive fash ion.246

The Brit ish Sys tem

In the United King dom, phy si cians are per mit ted to pre scribe her oin, co caine,
mor phine, am phet amine, and other drugs for their drug-dependent pa tients.247

In 1926, the Rolles ton Re port iden ti fied ad dic tion as a med i cal con di tion. Ad -
dic tion treat ment was placed within the do main of doc tors who were given the
free dom to pre scribe oth er wise il le gal drugs for med i cal pur poses. Phy si cians
have the dis cre tion to ei ther main tain drug-dependent per sons or to grad u ally

237 Zweben & Payte, supra, note 213 at 598.
238 Nadelmann et al, supra, note 95.
239 Millar, supra, note 86 at 17.
240 Federal Department of Justice, Bern,
Switzerland, supra, note 148 at 59.
241 Anglin & Hser, supra, note 234 at 6.
242 Fischer, supra, note 227 at 369.
243 Ibid.
244 Millar, supra, note 86 at 18; and F
Gutzwiller, A Uchtenhagen. Heroin
Substitution: Part of The Fight Against Drug
Dependency. In The Medical Prescription of
Narcotics, supra, note 86 at 299.
245 R Ostini, G Bammer, P Dance, R Goodin.
The ethics of experimental heroin maintenance. 
Journal o f Medical Ethics 1993; 19: 175 at 181.
246 Fischer, supra, note 215 at 8-9.
247 Mino, supra, note 230 at 42-43.

Other treat ment op tions need to be
ex panded, in clud ing main te nance on

other drugs.

Canada, with one of the world’s
most de vel oped pub lic health

con scious ness and sys tem, has fallen
far be hind nu mer ous West ern

coun tries in Eu rope and Aus tra lia.
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de tox ify them by pre scrib ing drugs of choice. Al though the Rolles ton Re port
ex plic itly re ferred to her oin and mor phine, pre scrip tion of other drugs such as
co caine, am phet amine, pethidine, dicanol, cyclimorph, and dipipanone, have
also been per mit ted.248 As noted by Nadelmann et al, “this flex i bil ity and au -
thor ity given doc tors to treat ad dic tions with phar ma co log i cal agents
rep re sents the core of what has long been known as the ‘Brit ish Sys tem.’”249

Swit zer land

The Swiss gov ern ment has been con duct ing a multi-city study to as sess
whether the pre scrip tion of her oin, mor phine, or in ject able meth a done re duces
dis ease, crime, and other drug-related prob lems. Ap prox i mately one thou sand
vol un teers have par tic i pated in the ex per i ment. El i gi bil ity re quire ments in -
cluded the fol low ing: the in di vid ual is a her oin ad dict, is at least twenty years
of age, and has a min i mum of two un suc cess ful ex pe ri ences in treat ment pro -
grams.250 Vir tu ally all the par tic i pants in the study pre ferred her oin to the drugs 
pre scribed for them by the phy si cians. Sub stan tial health and so cial ser vices
were also of fered.251

The pre lim i nary re sults from the study are: the com mis sion of crim i nal of -
fences has de creased, there has been a sig nif i cant re duc tion in the il le gal use of
her oin and co caine, sta ble em ploy ment has in creased, and the phys i cal health
of the drug us ers has im proved. There have been no deaths from over doses,
and the pre scribed drugs have not been di verted to the black mar ket.252 Sev eral
of the study par tic i pants have com menced ab sti nence ther apy.

Pro posals for a Her oin Trial in Canada

As men tioned above, sci en tists, phy si cians, and pub lic health rep re sen ta -
tives,253 as well as drug us ers and oth ers, have been ad vo cat ing that a her oin
main te nance trial be im ple mented in Canada. It is note wor thy that over 25
years ago the Le Dain Com mis sion made this same rec om men da tion.254 In a
1998 re port, Brit ish Co lum bia pro vin cial health of fi cer Dr Millar ad vo cated
that “the con trolled le gal avail abil ity of her oin in a tightly con trolled sys tem of
med i cal pre scrip tion be pi lot tested as an op tion, as part of a com pre hen sive
harm re duc tion pro gram.”255 A sim i lar po si tion is taken by Dr de Bur ger, who
states that “her oin sub sti tu tion and her oin main te nance are rea son able al ter na -
tives that have a place in an over all pub lic health ap proach to in jec tion drug use 
in Canada.”256 He fur ther states:257

The ex pe ri ence in other ju ris dic tions, the les son learned in ad dic -
tions treat ment and the ne ces sity of deal ing with an ur gent pub lic
health prob lem now mean that Ca na di ans ought to be pre pared to
try dif fer ent ap proaches.

The Cen tre for Ad dic tion and Men tal Health in To ronto is ex plor ing the pos si -
bil ity of a con trolled her oin multi-site treat ment trial in North Amer ica. The
trial would be aimed pri mar ily at opi ate-dependent per sons who have not
bene fited from other forms of treat ment.258 It would com pare the ef fec tive ness
of a her oin main te nance pro gram with that of ex ist ing treat ments for such per -
sons. The study pro posal is ex pected to be com pleted in late 1999. Health
Can ada’s ap proval is re quired in or der to con duct such a trial. More over, the

248 Nadelmann et al, supra, note 95; The
Lindesmith Center. Hero in Maintenance
T reatment. New York, 1998.
249 Nadelmann et al, supra, note 95.
250 Ibid; The Lindesmith Center, supra, note
248.
251 Ibid.
252 Ibid; and A Uchtenhagen, A Dobler-Mikola, 
F Gutzwiller. Medically Controlled Prescription
of Narcotics: Fundamentals, Research Plan,
First Experiences. In The Medical Prescription
o f Narcotics, supra, note 86 at 27.
253 Fischer, supra, note 227; Centre for
Addiction and Mental Health. Heroin
Prescription Trials for O piate Addicts, 1998.
254 Fischer, ibid; de Burger, supra, note 158.
255 Millar, supra, note 86 at 18.
256 de Burger, supra, note 158.
257 Ibid.
258 Fischer, supra, note 215.

Her oin sub sti tu tion and her oin
main te nance are rea son able
al ter na tives that have a place in an
over all pub lic health ap proach to
in jec tion drug use in Canada.

The ex pe ri ence in other
ju ris dic tions, the les son learned in
ad dic tions treat ment and the
ne ces sity of deal ing with an ur gent
pub lic health prob lem now mean
that Ca na di ans ought to be pre pared 
to try her oin main te nance and
sub sti tu tion tri als.
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Ca na dian gov ern ment would have to ob tain per mis sion from in ter na tional
drug-control au thor i ties.259

Eth i cal Is sues
Eth i cal con sid er ation of whether to pre scribe opi ates or con trolled stim u lants
to drug us ers must be based on an ad e quate un der stand ing of ad dic tion and of
ef fec tive treat ment for ad dic tion. Re search and prac tice in di cates that ad dic -
tion is a chronic con di tion, not sociopathic be hav iour best man aged by
im pris on ment, and not an acute con di tion to be treated or cured by de tox i fi ca -
tion. Fur ther more, treat ment for ad dic tion re quires a com pre hen sive pro gram
of on go ing ser vices, in clud ing med i cal, psy cho log i cal, and so cial ser vices.
This as sess ment has im pli ca tions for clin i cal, re search, and so cial eth ics.

Im pli ca tions for Clin i cal, Re search, and So cial Eth ics
Clin i cal eth ics

Un der stand ing drug de pend ency as a chronic con di tion and drug treat ment as a 
com plex pro gram of on go ing ser vices has im pli ca tions for clin i cal eth ics. Im -
proved health and so cial in te gra tion, not ab sti nence, should be the prime
ob jec tive of the treat ment. Roy states that

the clin i cal eth ics of us ing meth a done-assisted, or, where nec es sary, 
her oin-assisted treat ment can not, given the chronic na ture of the ad -
dic tion con di tion, be gov erned by the goal of achiev ing to tal and
per ma nent ab sti nence.

...the clin i cal goal gov ern ing the clin i cal eth ics of pre scrib ing meth -
a done or her oin within a treat ment plan en com pass ing
com pre hen sive med i cal and psychosocial ser vices is to im prove the
ad dicted per son’s phys i cal and psy cho log i cal health and to help
these per sons to achieve their max i mum of so cial in te gra tion and
pro duc tive sat is fy ing liv ing.260

Roy con cludes that it would be clin i cally un eth i cal not to use meth a -
done-assisted and her oin-assisted treat ments for per sons who con sent to them
and who stand to ben e fit from them:

Not to of fer these treat ments to per sons who need them, who want
them, and who can ben e fit from them is in hu mane. It is the re fusal
to of fer these treat ments, not the use of these treat ments, that needs
to be eth i cally jus ti fied. That re fusal can not be jus ti fied so long as
ev i dence for the safety and ef fi cacy of meth a done-assisted or her -
oin-assisted treat ments is avail able.261

Re search eth ics

As re gards re search eth ics, it is im per a tive to con duct re search that would pro -
vide the ba sis for sound clin i cal de ci sions, in clud ing re search into pre scrib ing
opi ates or con trolled stim u lants. “Meth od olog i cally sound re search and clin i -
cal tri als are an in te gral part of the fun da men tal eth i cal im per a tive that doc tors
and other pro fes sion als should know what they are do ing when they in ter vene
in the bod ies, minds, and lives of sick peo ple.”262 Those who op pose the es tab -
lish ment of meth od olog i cally sound clin i cal tri als of opi ate-assisted treat ment

259 Centre for Addiction and Mental Health,
supra, note 253.
260 Supra, note 109.
261 Ibid.
262 Ibid.

Im proved health and so cial
in te gra tion, not ab sti nence, should

be the prime ob jec tive of the
treat ment.
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pro grams are pro mot ing ther a peu tic aban don ment of those who can not ben e fit
from ex ist ing treat ments.263

So cial eth ics

As will be dis cussed later in this pa per, the num ber of com pre hen sive treat -
ment pro grams in Canada for drug-dependent per sons is in ad e quate and an
in suf fi cient num ber of phy si cians in Canada are trained in drug ad dic tion. As
Roy states, “[t]he com plex ity of care is not in keep ing with the com plex ity of
the dis ease.”264 Such clin i cal in ad e qua cies in voke the eth i cal im per a tives of
so cial jus tice and hu man ity.

The width of the gap be tween what should be done and what is in fact be ing
done for drug-dependent per sons in need of treat ment is a mea sure of the in jus -
tice that is pres ent in so ci ety. That in jus tice is based upon a coun ter-position
that har bours moral and sci en tific in co her ence. This coun ter-position must be
re versed, ac cord ing to Roy, be cause “it be trays the ethic of a civ i lized so ci ety
and leads to the kind of de hu man iza tion pro voked by the logic of ex clu -
sion.”265

Rec om men da tions
The fol low ing mea sures would im prove drug us ers’ ac cess to more com pre -
hen sive drug treat ment op tions:

24. In the lon ger term, Health Canada should de velop plans to per mit phy si cians
to pre scribe opi ates and con trolled stim u lants.

25. In the shorter term, pi lot pro jects in volv ing the pre scrip tion of her oin, co -
caine, and am phet amines should be au tho rized, funded, and ini ti ated in
Canada. The pi lot pro jects should:
l in volve both drug us ers and gen eral prac ti tio ners in the de sign, im ple men -

ta tion, as sess ment of out comes, and rec om men da tions for prac tice;
l be ac com pa nied by pub lic ed u ca tion at the lo cal, pro vin cial, and na tional

lev els that pres ents the ben e fits of the pro ject to drug us ers and to the
com mu nity at large;

l con tain a multi-phase de sign that in cludes plans once the tri als are com -
pleted for im ple ment ing such treat ment op tions more widely if the pi lot
pro jects are deemed suc cess ful in achiev ing harm-reduction ob jec tives;
and

l ad dress the prob lems likely to be en coun tered by drug us ers and
health-care pro vid ers when the tran si tion is made from a con trolled clin i cal 
trial to gen eral prac tice.

263 Ibid.
264 Ibid.
265 Ibid.

The num ber of com pre hen sive
treat ment pro grams in Canada for
drug-dependent per sons is
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num ber of phy si cians in Canada are
trained in drug ad dic tion.
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Drug Users and Studies of
HIV/AIDS and Il le gal Drugs
What le gal and eth i cal is sues are raised by (a) the ab sence of sci en tific tri als on
the im pact of il le gal drugs on the im mune sys tem; (b) the ab sence of tri als on
the in ter ac tions be tween HIV/AIDS drugs and il le gal drugs, and (c) the ex clu -
sion of drug us ers from sci en tific tri als in volv ing drugs for HIV/AIDS?

In tro duc tion
HIV-positive drug us ers may have a wider range of im mu no log i cal de fi cien -
cies, a dif fer ent his tory of the dis ease, and may re spond dif fer ently to
treat ments than other HIV-positive per sons. Yet the lack of clin i cal data on the
ef fects of il le gal drugs on the im mune sys tem, and the in ter ac tions be tween
HIV/AIDS drugs and cur rently il le gal drugs, hin ders the pro vi sion of op ti mal
care, treat ment, and sup port to HIV-positive in jec tion drug us ers.

This chap ter ex plains that, while there is a le gal ba sis for au tho riz ing med i -
cal re search into the ef fects of il le gal drugs, there is lit tle le gal ba sis for
im pos ing on any one a pos i tive duty to con duct med i cal re search. At best, it
might be pos si ble to le gally chal lenge a re fusal to per mit or en able re search in -
volv ing il le gal drugs. How ever, once un der taken, med i cal re search is
gov erned or af fected by law or other forms of pol icy. Le gal and eth i cal con sid -
er ations must be taken into ac count in re search de sign and there may be a ba sis
on which to seek a rem edy for the ex clu sion of drug us ers from stud ies of
HIV/AIDS drugs.

From an eth i cal per spec tive, there are sci en tific, clin i cal, pub lic health, and
hu man i tar ian rea sons to con duct stud ies of the ef fect of us ing cur rently il le gal
drugs on the im mune sys tem, and of the in ter ac tions of il le gal drugs with
HIV/AIDS treat ments. It is clin i cally and eth i cally wrong to ex clude in jec tion
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drug us ers from the clin i cal stud ies that are needed to de ter mine whether they
need dif fer ent med i cal treat ment than peo ple with HIV/AIDS who do not use
nar cot ics and psychotropic sub stances.

The chap ter rec om mends that bar ri ers to the par tic i pa tion of drug us ers in
clin i cal tri als be re moved and that the Med i cal Re search Coun cil and phar ma -
ceu ti cal com pa nies, in con sul ta tion with com mu nity groups and drug us ers,
de velop a com pre hen sive re search agenda that iden ti fies pri or i ties in re search
for in jec tion drug us ers.

Le gal Is sues
Le gal Au thor ity to Con duct Re search
Ex emp tion from crim i nal li a bil ity

The first le gal ques tion is whether the il le gal sta tus of some drugs pres ents a
bar rier to re search into their ef fects on the im mune sys tem or their in ter ac tion
with HIV/AIDS drugs. Con ducting such stud ies will in volve ob tain ing, trans -
fer ring, de liv er ing, ad min is ter ing, or pos sess ing il le gal drugs. Un less there is a
spe cific leg is la tive ex cep tion, the CDSA makes it a crime to pos sess, ad min is -
ter, trans fer, sell, or de liver a con trolled sub stance. Some may ar gue that the
il le gal ity as so ci ated with us ing such drugs jus ti fies the ab sence of stud ies on
their ef fect on the im mune sys tem. In fact, many re search pro grams have in -
volved il le gal drugs. The il le gal ity of a drug has not nec es sar ily been a bar to
re search in the past, nor should it be a bar now.

Re al is tically, the like li hood of pro fes sional re search ers be ing pros e cuted for 
deal ing with il le gal drugs in the course of re search may be rel a tively small.
What is war ranted, how ever, is ex emp tion from the ap pli ca tion of the crim i nal
law for the pur poses of re search, in or der to avoid tech ni cal breaches. Ca na dian 
law al ready pro vides for the pos si bil ity of such ex emp tions. The CDSA con -
tains pro vi sions that per mit both the fed eral Cab i net and the Min is ter of Health
to en sure that med i cal re search ers in ves ti gat ing the ef fects of il le gal drugs, and
the par tic i pants in the re search, are not ex posed to crim i nal li a bil ity.

Cab i net may make reg u la tions un der the Act that gov ern the im por ta tion,
pro duc tion, de liv ery, sale, pro vi sion, ad min is tra tion, or pos ses sion of a con -
trolled sub stance. Reg u la tions may also spec ify a per son or class of per sons to
whom they ap ply.266 The fed eral Min is ter of Health has the au thor ity to ex empt 
any per son or class of per sons, or any con trolled sub stance (ie, il le gal drug or
item con tain ing res i due of an il le gal drug) from the ap pli ca tion of the Act or
reg u la tions made un der it. The Min is ter can do this if s/he is of the opin ion that
the ex emp tion “is nec es sary for a med i cal or sci en tific pur pose or is oth er wise
in the pub lic in ter est.”267

The power there fore lies within the leg is la tion to make law ful what would
oth er wise be un law ful. Ac tiv ities such as pos ses sion, trans fer ring, de liv er ing,
ad min is ter ing, or sell ing con trolled sub stances as part of a re search study could 
and should be ex empted from the ap pli ca tion of the Act. As a re sult, re search -
ers could, at least in the ory, ob tain the nec es sary le gal ex emp tions un der the
CDSA to con duct re search of the types iden ti fied above. Sim i larly, those who
par tic i pate in the re search could be ex empted from the pro vi sions of the Act.
In deed, the fed eral Min is ter of Health has re cently an nounced that Canada will
au tho rize clin i cal tri als of mar i juana, and that ex emp tions have been granted to 

266 CDSA, supra, note 55 at s 55(1)(a), (b).
267 Ibid at s 56.
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two Ca na di ans for the pos ses sion and cul ti va tion of mar i juana for med i cal pur -
poses.268

Con fi den ti al ity con cerns as a bar rier to re search

The il le gal sta tus of drugs also raises an other con cern for re search ers and study 
par tic i pants: what con fi den ti al ity is there in the in for ma tion made avail able to
re search ers? Drug us ers might fear that a loss of con fi den ti al ity could im peril
their em ploy ment or ac cess to ser vices such as in sur ance. They may also be re -
luc tant to par tic i pate in stud ies for fear of hav ing in for ma tion about their drug
use be ing ac ces si ble to po lice. For ex am ple, in March 1999 ques tions were
raised in the me dia as to how po lice of fi cers were aware of the iden tity of per -
sons reg is tered in MMT pro grams.269

At pres ent, re cords must be dis closed to the po lice if the po lice have a war -
rant to ob tain them. Even the prom ise of con fi den ti al ity of fered by the
re search ers can not pre vent the po lice or other state agen cies from ob tain ing
such in for ma tion un der a war rant. While the com mon law and pro vin cial stat -
utes es tab lish a duty of con fi den ti al ity on health-care pro fes sion als, there is not 
an ab so lute “priv i lege” pro tect ing the con fi den ti al ity of in for ma tion re ceived
by the pro fes sional, and the con fi den ti al ity is al ways sub ject to dis clo sure
where “re quired by law.”

The only pos si ble lim i ta tion on this power to ob tain re cords would come
from sec tions 7 and 8 of the Char ter. These two sec tions have been in ter preted
by courts to of fer pri vacy in the con text of a crim i nal pros e cu tion, and might
also be ex tended be yond the crim i nal sphere over time.270 While one pro vin -
cial stat ute pro hib its the dis clo sure of in for ma tion pro vided to a med i cal
“re search group” in civil pro ceed ings of var i ous kinds, it of fers no stat u tory
pro tec tion against com pelled dis clo sure for use in a crim i nal pro ceed ing.271

Courts may yet be called upon to fully ad ju di cate the ques tion of whether par -
tic i pants’ rea son able ex pec ta tions of pri vacy, and so ci ety’s in ter est in ef fec tive
re search that re quires pro tect ing the con fi den ti al ity of re search files, are out -
weighed by so ci ety’s in ter est in en forc ing laws criminalizing drug use.

How ever, given that the law likely does not fully pro tect this sen si tive per -
sonal in for ma tion, re search ers might con sider us ing anon y mous data to the
ex tent pos si ble.

Le gal Duties in Con ducting Re search

The dis cus sion above fo cuses on whether le gal au thor ity ex ists to con duct re -
search in volv ing cur rently il le gal drugs. How ever, there is no pos i tive le gal
duty to con duct re search on the im pact of il le gal drugs on the im mune sys tem
and on in ter ac tions be tween HIV/AIDS drugs and il le gal drugs. While fed eral
and pro vin cial Min is ters of Health are em pow ered by leg is la tion to con duct re -
search272 and, as noted above, may grant le gal au tho ri za tion to oth ers to en able
re search deal ing with il le gal drugs, it is doubt ful whether the broadly worded
stat u tory man dates of health of fi cials to “pro mote and pre serve” the health of
Ca na di ans273 could or would be ju di cially in ter preted as im pos ing pos i tive ob -
li ga tions on gov ern ment to con duct spe cific kinds of re search.

How ever, the law does reg u late the man ner in which re search is con ducted.
The 1998 Tri-Council Pol icy State ment: Eth i cal Con duct for Re search In -
volving Hu mans of fers the fol low ing ob ser va tions:

268 Medical marijuana approved. The Globe
and Mail, 10 June 1999.
269 See eg: T Appleby. Methadone users say
program lists available to police. The Globe and 
Mail, 15 March 1999, A3.
270 For example, R v Morgentaler, Smoling and 
Scott, supra, note 183; Hunter v Southam,
[1984] 2 SCR 145; R v Edw ards, [1996] 1 SCR 
128; R v Plant, [1993] 3 SCR 28; R v
Pohoretsky, [1987] 1 SCR 945; R v Dyment,
[1988] 2 SCR 417.
271 Evidence Act, RSBC 1996, c 124, ss 51 &
57.
272 See, eg, Ontario’s Ministry o f Health Act,
RSO 1990, c M.26, s 6(2).
273 See, eg: Department o f Health Act, RSC
1985, c H-32, s 4; Ministry o f Health Act,
supra, note 272 at s 6(1).
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The law af fects and reg u lates the stan dards and con duct of re search
in volv ing hu man sub jects in a va ri ety of ways, such as pri vacy, con -
fi den ti al ity, in tel lec tual prop erty, com pe tence, and in many other
ar eas. Hu man rights leg is la tion pro hib its dis crim i na tion on a va ri ety 
of grounds. In ad di tion, most doc u ments on re search eth ics pro hibit
dis crim i na tion and rec og nize equal treat ment as fun da men tal.

REBs [re search eth ics boards] should also re spect the spirit of the
Ca na dian Char ter of Rights and Free doms, par tic u larly the sec tions 
deal ing with life, lib erty and the se cu rity of the per son as well as
those in volv ing equal ity and dis crim i na tion....

How ever, le gal and eth i cal ap proaches to is sues may lead to dif fer -
ent con clu sions. The law tends to com pel obe di ence to be hav ioural
norms. Eth ics aim to pro mote high stan dards of be hav iour through
an aware ness of val ues, which may de velop with prac tice and which 
may have to ac com mo date choice and li a bil ity to err.274

Given that le gal prin ci ples are ap pli ca ble to the man ner in which re search is
con ducted, there may be some room for ad vanc ing the health in ter ests of drug
us ers in gen er at ing sci en tific data on the ef fects of il le gal drugs and their in ter -
ac tion with other med i ca tions. It might be pos si ble to re sort to the Char ter or
hu man rights stat utes to chal lenge the ex clu sion of drug us ers from stud ies of
med i ca tions pre scribed for peo ple with HIV/AIDS or other ill ness, and to chal -
lenge the re fusal of gov ern ment au thor i ties or pri vate in sti tu tions to per mit
re search in volv ing il le gal drugs.
Ex clu sion of drug us ers from re search stud ies
The Char ter

One might ar gue that the ex clu sion of drug us ers from var i ous stud ies is in
breach of the Char ter guar an tees of equal pro tec tion and equal ben e fit of the
law (s 15) and of the rights to life and se cu rity of the per son and the right not to
be de prived of these ex cept “in ac cor dance with the prin ci ples of fun da men tal
jus tice” (s 7).

How ever, the Char ter gen er ally ap plies only to gov ern ment in sti tu tions
(s 32); con sti tu tional re view is not ap pli ca ble to a pri vate en tity un less, “by its
very na ture or in vir tue of the de gree of gov ern men tal con trol ex er cised over
it,” it can prop erly be char ac ter ized as “gov ern ment.”275 The ex tent of the
Char ter’s reach into the quasi-pub lic sec tor, such as hos pi tals and uni ver si ties
that might be con duct ing re search into HIV/AIDS drugs, is the sub ject of an
evolv ing de bate, and the pa ram e ters of the ju ris pru dence in this area do not yet
re veal any clear prin ci ples.

Fur ther more, it would likely only be open to drug-dependent us ers to claim
a breach of their equal ity rights be cause s 15 of the Char ter pro hib its dis crim i -
na tion on grounds ei ther enu mer ated in the sec tion or anal o gous to those
enu mer ated. As dis cussed above, drug-dependent us ers may be con sid ered to
have a “dis abil ity” pur su ant to s 15, and there fore would be en ti tled to Char ter
pro tec tion. How ever, drug us ers who are not drug-dependent will likely not
fall within the ambit of the Char ter’s equal ity guar an tee.276

274 Medical Research Council of Canada,
Natural Sciences and Engineering Research
Council of Canada, Social Sciences and
Humanities Research Council of Canada.
T ri-Council Policy Statement: Ethical Conduct
for Research Invo lving Humans. Ottawa: Public
Works and Government Services Canada,
August 1998, section i.8.
275 Eldridge, supra, note 180.
276 Hamon v The Queen (1993), 20 CRR (2d)
181 (Que CA), leave to appeal refused.
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Hu man rights leg is la tion

Both fed eral and pro vin cial hu man rights leg is la tion ap ply to the pub lic and
pri vate sec tors. As dis cussed in the con text of pre vi ous is sues, drug de pend -
ence is con sid ered a “dis abil ity” or “hand i cap” within the mean ing of fed eral
and pro vin cial and hu man rights stat utes, a pro hib ited ground of dis crim i na -
tion.277 How ever, these stat utes pro hibit dis crim i na tion in spec i fied ar eas such
as ac com mo da tion, the pur chase or sale of prop erty, em ploy ment, and ac cess
to ser vices.278 For a hu man rights com plaint to suc ceed against a re search body
on the grounds of dis crim i na tion based on drug de pend ence as a dis abil ity, it
would be nec es sary to es tab lish that the re search body was pro vid ing a ser vice.

Eth i cal Is sues
Studies of the Im pact of Il le gal Drugs on the Im mune Sys tem

As Roy points out, a fully de vel oped eth i cal com men tary on the is sues raised
by the ab sence of stud ies of the im pact of il le gal drugs on the im mune sys tem
of drug us ers would re quire a prior and ex ten sive sci en tific and meth od olog i cal 
anal y sis of how such stud ies could be de signed and suc cess fully con ducted.279

In the ab sence of such an anal y sis, Roy sketches how an eth ics com men tary on
this ques tion could be gin to take shape. He pres ents four con sid er ations that
cen tre on whether such stud ies are pos si ble and, if so, on whether there are
clin i cal and pub lic health rea sons that amount to an eth i cal im per a tive to plan
and con duct them. Roy con cludes that there are sci en tific, clin i cal, pub lic
health, and hu man i tar ian rea sons that mil i tate for the de sign and con duct of
stud ies of the im pact of il le gal drug use on the im mune sys tem.280

Studies of In ter ac tions be tween HIV/AIDS Drugs and Il le gal
Drugs

In 1998 the re sults were pub lished of a study un der taken to de ter mine the ef -
fects of meth a done treat ment in the dis po si tion of zi dovu dine (ZDV) in
HIV-positive drug us ers.281 The study showed that meth a done-maintained pa -
tients re ceiv ing stan dard ZDV doses ex pe ri enced greater ZDV ex po sure (due
to in hi bi tion of ZDV glucuronidation and de creased re nal clear ance of ZDV)
and may be at in creased risk for ZDV side ef fects and tox ic ity. The in ves ti ga -
tors con cluded that it would be cru cial to de ter mine whether il le gal drugs have
sim i lar im por tant in ter ac tions with ZDV; and that it is nec es sary to de ter mine
whether il le gal drugs and treat ments for il le gal drug use have im por tant in ter -
ac tions with other HIV ther a peu tic agents.282

There fore, Roy con cludes that “there is a re spon si bil ity in cum bent both
upon the phar ma ceu ti cal in dus try and the med i cal pro fes sion to join ef forts in
mount ing and con duct ing stud ies of the in ter ac tions of il le gal drugs with
HIV/AIDS treat ment agents.”283

Eq ui ta ble Par tic i pa tion in HIV/AIDS Clin i cal Trials
His tor i cal back ground: a change of per spec tive

Since World War II, con certed ef forts have been made to ex clude vul ner a ble
peo ple from par tic i pat ing in sci en tific and med i cal tri als. In the past 40 to 45
years, peo ple be long ing to eth nic and mi nor ity groups, men tally chal lenged

277 Entrop v Imperial O il, supra, note 191;
Canada v Toronto-Dominion Bank, supra, note 
190; Ontario Human Rights Commission Policy 
Statement on Drugs and Alcohol Testing
(1990) and Canadian Human Rights
Commission on Drug Testing, supra, note 191.
278 See for example Canadian Human Rights
Act RSC 1985, c H-6; or Nova Scotia Human
Rights Act, RSNS, c 214.
279 Roy, supra, note 109.
280 Ibid.
281 EF McCance-Katz, PM Rainey, P Jatlow,
G Friedland. Methadone effects on zidovudine
disposition (AIDS Clinical Trials Group 262).
Journal o f Acquired Immune Deficiency
Syndromes and Human Retroviro logy 1998;
18: 435-443.
282 Ibid.
283 Roy, supra, note 109.
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in di vid u als, and so cially marginalized per sons have been pre cluded from be -
ing sub jects in med i cal ex per i men tal stud ies.

The ex clu sion of these groups from sci en tific tri als has its roots in med i cal
re search con ducted in the nine teenth and first half of the twen ti eth cen tury.
Dur ing this pe riod, eth i cally ques tion able med i cal ex per i ments were per -
formed on vul ner a ble per sons. In Ger many, France, Rus sia, Ire land, and the
United States, vul ner a ble peo ple were re cruited as sub jects and ex ploited in
gon or rhea and syph i lis re search.284 Fe male slaves in the US were in volved in
sur gi cal ex per i ments.285 Pris oners, chil dren, and per sons in in sti tu tional set -
tings were also re cruited for sci en tific stud ies in many coun tries.286 The
ex per i ments per formed in Nazi Ger many on Jew ish peo ple, Gypsies, and men -
tally chal lenged per sons are well known. The Tuskegee Syph i lis Study on
black men and the Willowbrook Study of In fec tious Hep a ti tis con ducted on
men tally chal lenged chil dren in the United States are fur ther ex am ples of vul -
ner a ble per son sub jected to sci en tific ex per i men ta tion.287

Since the late 1940s a prime eth i cal con cern has there fore been the pro tec -
tion of vul ner a ble peo ple against med i cal ex ploi ta tion. The Nuremberg Code,
the In ter na tional Code of Med i cal Eth ics, and the Hel sinki Dec la ra tion were
de vel oped af ter the Sec ond World War to pro tect in di vid u als from med i cal and
sci en tific ex ploi ta tion.

In re cent years, how ever, there has been a change in per spec tive. Al though
the pro tec tion of re search sub jects con tin ues to be an im por tant con cern, the
view now ad vanced is that there should be eq ui ta ble ac cess to par tic i pa tion in
clin i cal tri als. It is as serted that women, the eco nom i cally dis ad van taged, the
so cially marginalized, and per sons be long ing to eth nic and mi nor ity groups of -
ten suf fer dis crim i na tion and in jus tice by their ex clu sion from, or
underrepresentation in, clin i cal tri als of prom is ing new treat ments.

The Ca na dian 1998 Tri-Council Pol icy State ment on Eth i cal Con duct for
Re search In volving Hu mans con tains a sec tion en ti tled In clu sion in Re search.
Based on the prin ci ple of dis trib u tive jus tice, the pro vi sion in the State ment
reads:288

Mem bers of so ci ety should nei ther bear an un fair share of the di rect
bur dens of par tic i pat ing in re search, nor should they be un fairly ex -
cluded from the po ten tial ben e fits of re search par tic i pa tion.

In the United States, the eq ui ta ble par tic i pa tion of hu man sub jects in clin i cal
tri als is one of the cri te ria for In sti tu tional Re view Board (IRB) ap proval.289

There have also been re cent changes in the pol i cies of the US Food and Drug
Ad min is tra tion (FDA) and the Na tional In sti tutes of Health (NIH) on the eq ui -
ta ble se lec tion of women and of eth nic and mi nor ity groups in clin i cal tri als.290

There are sev eral rea sons for the re cent change in per spec tive. Of prime
con cern is the generalizability of clin i cal trial re sults in cir cum stances in which 
par tic i pants in a med i cal study are not rep re sen ta tive of the dis ease pop u la tion
for which a treat ment un der study is in tended. Also, par tic i pants in a sci en tific
trial may have ac cess to med i ca tion and treat ments not avail able to other mem -
bers of the pop u la tion. In volve ment in uni ver sity hos pi tal–based or
com mu nity-based clin i cal tri als is of ten the only way to ob tain ac cess to prom -
is ing new treat ments.291

284 Ibid. See also CR McCarthy. Historical
background of clinical trials involving women
and minorities. Academic Medicine 1994; 69:
695-698; and V Veressayev. The Memoirs of a
Physician. New York: Knopf, 1916.
285 TL Savitt. Medicine and Slavery: The
Diseases and Health Care of Blacks in
Antebellum V irginia. Urbana, Illinois: University
of Illinois Press, 1978, at 297-298; and MS
Pernick. The Calculus of Suffering in 19th
Century Surgery. In: JW Leavitt, RL Numbers
(eds). Sickness and Health in America. Madison, 
Wisconsin: University of Wisconsin Press,
1985.
286 See J Mitford. Cheaper than Chimpanzees.
In: J Mitford (ed). Kind and Unusual
Punishment: The Prison Business. New York:
Vintage Books, 1974, at 151-184; EE Pellagra.
An Unappreciated Reminder of Southern
Distinctiveness. In: TL Savitt, JH Young (eds).
Disease and Distinctiveness in the American
South. Knoxville, Tennessee: University of
Tennessee Press, 1988, at 110-119; and HK
Beecher. Ethics and clinical research. New
England Journal o f Medicine 1966; 274: 1354.
287 AM Brandt. Racism and Research: The
Case of the Tuskegee Syphilis Study. Hastings
Center Report 1978: 21-29; R Ward et al.
Infectious hepatitis: studies of its natural history
and prevention. New  England Journal of
Medicine 1958; 258: 407-416; and J Katz.
Experimentation w ith Human Beings. New
York: Russell Jage Foundation, 1972, at
1007-1010.
288 Supra, note 274.
289 United States Department of Human and
Health Services Rules and Regulations 45 CFR
46 (Title 45: Code of Federal Regulations, Part
46).
290 RB Merkatz et al. Women in clinical trials of
new drugs: a change in food and drug
administration policy. New  England Journal o f
Medicine 1993; 329: 292-296; and United
States Congress Public Law 103-43, National
Institutes of Health Revitalization Amendment,
Washington, DC, 10 June 1993.
291 Roy, supra, note 109.
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The con trolled clin i cal trial

Re search is con ducted to pro duce new knowl edge and to re solve con tro ver sies
re gard ing par tic u lar med i ca tion or treat ments by pro duc ing re li able data that
of fer con clu sive ev i dence. Clin i cal re search on drugs or sur gi cal treat ments is
un der taken to pro vide an swers to some of the fol low ing ques tions:292

l Will this treat ment pre vent or rem edy a par tic u lar dis ease?
l Will this treat ment do more good than harm to pa tients with this par tic u lar

dis ease?
l Will this treat ment be more ben e fi cial than avail able treat ments?

Bias can skew re search to ward re sults or con clu sions that dif fer sys tem at i cally
from the truth.293 There are sev eral sources of bias that can dis tort the sci en tific
pro cess at dif fer ent stages of the clin i cal re search – from the de sign of the re -
search pro to col, through se lec tion of pa tients and the con duct of the clin i cal
study, to the anal y sis, in ter pre ta tion, or re port ing of the re search re sults. Dr Da -
vid Sockett and col leagues at McMaster Uni ver sity have iden ti fied at least 65
sources of bias that can dis tort re search re sults.294

Sev eral safe guards are em ployed in re search to re duce bias, to en sure that
the re sults of the tri als have a high prob a bil ity of va lid ity. A con trolled clin i cal
trial is de signed to pro tect clin i cal re search against bias. The word “trial” is
used when a com par i son is made be tween two avail able treat ments for a dis -
ease. The pur pose of the re search is to de ter mine which treat ment is safer and
more ef fec tive. When only one treat ment is avail able, a com par i son can be
made be tween that treat ment or no treat ment, re ferred to as a pla cebo. The trial
is con trolled when the re sults of one treat ment are mon i tored by com par i son
with the re sults of an other treat ment, or no treat ment, on sim i lar groups af -
fected by the same dis ease.295

Ran dom iza tion is a fur ther method em ployed to re duce or elim i nate bias in
re search stud ies. It is used to block se lec tion bias, which can dis tort a trial if the
pa tients par tic i pat ing in the study are not sim i lar. Dou ble-blinding is a fur ther
method. The pa tient and the treat ing phy si cian are blinded, or kept in ig no rance 
re gard ing which of the two treat ments (note that one of the “treat ments” may
be a pla cebo) the pa tient is re ceiv ing dur ing the course of the trial. Be cause un -
cer tainty is in her ent in med i cal sci ence, and be cause the re li abil ity of re search
is gen er ally mea sured in terms of prob a bil i ties, there are also im por tant sta tis ti -
cal con di tions that must be re spected for a clin i cal trial to pro duce cred i ble
re sults. The sam ple size or num ber of per sons en rolled in a clin i cal trial is one,
as a trial con ducted on too few per sons will gen er ally yield un re li able re -
sults.296

Se lec tion and ex clu sion cri te ria in a con trolled clin i cal trial

When is it fair and jus ti fied, both sci en tif i cally and eth i cally, to ex clude peo ple
from par tic i pat ing in a clin i cal trial?

Sev eral pre req ui sites have been iden ti fied as nec es sary con di tions for a clin -
i cal trial to pro duce cred i ble, valid, and generalizable re sults for a spe cific
pop u la tion. One of these pre con di tions is that the in clu sion and ex clu sion cri te -
ria strike a bal ance be tween ef fi ciency and generalizability.297 For ex am ple, if,
due to lim ited fi nan cial re sources, a clin i cal trial in cludes a small num ber of
sub jects, ef fi ciency prin ci ples would dic tate that par tic i pants be lim ited to

292 Ibid.
293 Ibid.
294 DL Sackett. Bias in analytic research. Journal 
o f Chronic Diseases 1979; 32: 51-63.
295 Roy, supra, note 109.
296 Ibid.
297 Ibid.
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per sons who are at high risk for the clin i cal event un der study and who are
likely to be highly re spon sive to the treat ment be ing stud ied. How ever, if these
high-risk high re spond ers are only a mi nor ity of the per sons af flicted with the
dis ease, the trial re sults may have lim ited generalizability.298

Feinstein has enu mer ated rea sons for ex clud ing in di vid u als from par tic i pat -
ing in clin i cal tri als. They in clude the fol low ing:299

1. Ther a peu tic Ex i gency: Par tic i pa tion in a con trolled clin i cal trial may be
con tra in di cated for the can di date.

2. Prog nos tic Sus cep ti bil ity: Pa tients with a short life ex pec tancy may be ex -
cluded if the trial is de signed to mea sure the long-term re sults of an
in ter ven tion. Also peo ple with mild forms of a dis ease may be pre cluded
from par tic i pat ing in a study de signed to test the treat ment against se ri ous
forms of the ill ness.

3. Ther a peu tic vul ner a bil ity/in vul ner a bil ity: Per sons may be ex cluded from
a clin i cal trial if they do not have the con di tion that is be ing tar geted by the
in ter ven tion or if they have such an ag gra vated form of the con di tion that
the in ter ven tion is highly un likely to pro duce any ben e fit. Also, per sons
who may suf fer ad verse ef fects from a treat ment pre sumed to be ben e fi cial 
for their med i cal con di tion may be ex cluded. For ex am ple, preg nant
women are of ten pre cluded from be ing a re search sub ject in tri als of con -
di tions for which they are af flicted be cause of the dam age that may en sue
to the fe tus.

4. Per sons who take med i ca tion that could po ten tially in ter fere with, or mask 
the ef fect of, the treat ment un der study in a trial may be ex cluded from the
clin i cal trial.

5. Be cause of the ex pense and time in volved in many clin i cal tri als, peo ple
may be ex cluded if they are likely to move a far dis tance from the trial site
or if they are likely to be non-compliant with as pects of the clin i cal trial.

When ex clu sion is eth i cally ques tion able or wrong

Some of the pop u la tions reg u larly ex cluded from or underrepresented in clin i -
cal tri als are women, poor and so cially marginalized per sons, chil dren, the
el derly, peo ple of col our, mi nor i ties, al co hol ics, and in jec tion drug us ers.300

Gen der, so cio eco nomic sta tus, age, or be hav iour, sin gly or in com bi na tion,
have been re spon si ble for ex clud ing these per sons from par tic i pat ing in clin i -
cal tri als. When clin i cal tri als have been es tab lished to test the safety and
ef fi ciency of new treat ments for HIV/AIDS, in jec tion drug us ers and per sons
of low eco nomic sta tus have been pre cluded from be ing sub jects in the stud -
ies.301

Per sons sub ject to un due eco nomic or so cial pres sure may not be par tic i -
pants in clin i cal tri als for sev eral rea sons. Free man notes that par tic i pat ing in
clin i cal tri als may be far re moved “from the con cerns of peo ple who must con -
cen trate on day-to-day sur vival, with pri or i ties such as how to ob tain food,
cloth ing, and shel ter....”302 A fur ther rea son that may ex plain lack of par tic i pa -
tion is the mis trust that per sons may have to ward the med i cal es tab lish ment
and to ward clin i cal sci en tists. In ad di tion, phy si cians and clin i cal sci en tists
may ex hibit in dif fer ence to ward the poor, the so cially marginalized, and those
who in ject il le gal drugs.303

298 DL Sackett. On Some Prerequisites for a
Successful Clinical Trial. In: S Shapiro, TA Louis
(eds). Clinical T rials and Approaches. New
York: Basel Marcel Dekker, 1983, at 65-79.
299 AR Feinstein. Clinical Epidemio logy: The
Architecture of Clinical Research. Toronto: WB 
Saunders Company, 1985, at 277.
300 Roy, supra, note 109.
301 Ibid.
302 HP Freeman. The impact of clinical trial
protocols on patient care systems in a large city
hospital. Cancer Supplement 1993; 72:
2834-2838.
303 LS Brown. Enrollment of drug abusers in
HIV clinical trials: a public health imperative for
communities of color. Journal of Psychoactive
Drugs 1993; 25: 45-52.
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In a num ber of coun tries, ex clu sion of in jec tion drug us ers from HIV-related 
clin i cal tri als oc curs in a sociopolitical cli mate that dis cour ages re search (ba -
sic, clin i cal, ep i de mi o log i cal, an thro po log i cal) on il le gal drug use.304 In a
Ca na dian study, Hankins et al re ported that non-white women, women in jec -
tion drug us ers, and women of lower ed u ca tion were underrepresented in
HIV/AIDS clin i cal tri als.305 They em pha sized the im por tance of ac tively re -
cruit ing in jec tion drug us ers to these tri als, and stated that in for ma tion is
lack ing on the in ter ac tions be tween antiretroviral drugs and il le gal drugs such
as her oin, co caine, am phet amines, ec stasy, as well as meth a done and po ten tial
opi ate sub sti tutes such as buprenorphine, naltrexone, and LAAM
(L-alpha-acetylmethadol).306

Ex clu sion of in di vid u als from par tic i pat ing in clin i cal tri als on the grounds
of non-compliance ne ces si tates care ful eth i cal con sid er ation. In cir cum stances
where the ex clu sion is based upon un founded and ar bi trary views, the ex clu -
sion is un just, un founded, and dis crim i na tory. It is con trary to eth i cal prin ci ples 
to per ceive a per son as likely to be non-compliant with clin i cal trial pro ce dures
be cause that per son is an in jec tion drug user, with out tak ing the time to ob tain
in for ma tion on that per son and with out ex am in ing whether pos si ble
non-compliance may be due to mod i fi able cir cum stances of life and the en vi -
ron ment.307 It is note wor thy that some clin i cal in ves ti ga tors have re ported that
the com pli ance level of in jec tion drug us ers has been com men su rate with other 
mem bers of the pop u la tion.308

It is an eth i cal im per a tive that health-care pro fes sion als strive to ob tain the
knowl edge re quired to ful fill the clin i cal re spon si bil i ties of treat ment, care, and 
sup port. To sys tem at i cally ex clude in jec tion drug us ers, women, and the poor
from clin i cal tri als is tan ta mount to a re fusal to ob tain the knowl edge nec es sary 
to ad e quately treat those who are of ten most in need of care. It is sci en tif i cally
un founded to as sume that HIV-positive in jec tion drug us ers have a course of
HIV dis ease sim i lar to HIV-positive per sons who do not in ject drugs, or that
in jected drugs do not in ter act unfa vour ably with antiretroviral drugs.309 As
stated by Bennett:310

When a ho mo ge neous re sponse can not be as sumed for spe cific sub -
groups of the pop u la tion, it is es sen tial that enough mem bers of the
rel e vant sub groups be in cluded so that a dif fer en tial re sponse can be 
de tected and mea sured. Ex clu sion of a given sub group from a study
pre cludes for mal in fer ences about the ex pected re sults from that
sub group.

HIV-positive in jec tion drug us ers may have a wider range of im mu no log i cal
de fi cien cies, a dif fer ent his tory of HIV dis ease,311 and may re spond dif fer ently
to treat ments than other HIV-positive per sons. It is there fore clin i cally and eth -
i cally wrong to ex clude these peo ple from stud ies that may re veal whether
HIV-positive in jec tion drug us ers need to be treated dif fer ently from oth ers liv -
ing with HIV.312

In con clu sion, the prin ci ples ar tic u lated in “Build ing a New Con sen sus:
Eth i cal Prin ci ples and Pol icies for Clin i cal Re search on HIV/AIDS” must be
con sid ered:313

304 Ibid.
305 C Hankins, N Lapointe, S Walmsley.
Participation in clinical trials among women
living with HIV in Canada. Canadian Medical
Association Journal 1998; 159: 1359.
306 Ibid at 1364.
307 Roy, supra, note 109.
308 See TA Slays et al. Therapy Compliance of
HIV-Infected Intravenous Drug Users. Paper
presented at the VIII International Conference
on AIDS, Amsterdam; and B Broers et al.
Compliance of Drug Users with Zidovudine
Treatment. Paper presented at the VIII
International Conference on AIDS, Amsterdam, 
1992.
309 Roy, supra, note 109.
310 JC Bennett. Inclusion of women in clinical
trials – policies for population subgroups. New
England Journal of Medicine 1993; 329:
288-292.
311 See P Pehrson, S Lindbäck, C Lidman, H
Gaines, J Giesecke. Longer survival after HIV
infections for injecting drug users than for
homosexual men: implications for immunology. 
AIDS 1997; 11: 1007.
312 Roy, supra, note 109.
313 C Levine, N Dubler Neveloff. Institutional
Review Board 1991; 13: 7, 8, 14.
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Ex clu sion of rep re sen ta tives of groups of pro spec tive sub jects who
are be lieved to be non-compliant (e.g. in tra ve nous drug us ers) may
ar gu ably en hance va lid ity and ef fi ciency; how ever, such ex clu sions
are un ac cept able on grounds of both generalizability and the re -
quire ment for eq ui ta ble dis tri bu tion of both bur dens and ben e fits
(dis trib u tive jus tice).

Cri te ria for in clu sion in phase II and III clin i cal tri als should be
based on a pre sump tion that all groups af fected by the re search are
el i gi ble, re gard less of gen der, so cial or eco nomic sta tus, use of il le -
gal drugs, or stage of ill ness un less the study is spe cif i cally de signed 
to look at a par tic u lar stage of ill ness.

No group should be cat e gor i cally ex cluded on the ba sis of age, gen -
der, men tal sta tus, place of res i dence or in car cer a tion, or other
so cial or eco nomic char ac ter is tic from ac cess to clin i cal tri als or
other mech a nisms of ac cess to ex per i men tal ther a pies. Spe cial ef -
forts should be made to reach out to pre vi ously ex cluded
pop u la tions. How ever, peo ple who are vul ner a ble for any of these
rea sons re quire spe cial con sid er ation in the de sign and im ple men ta -
tion of tri als.

Rec om men da tions
The fol low ing rec om men da tions, if im ple mented, would go a long way to ward 
en sur ing that im por tant in for ma tion for the treat ment of HIV-positive in jec tion 
drug us ers be comes avail able, in par tic u lar, in for ma tion about the im pact of il -
le gal drugs on the im mune sys tem, and on the in ter ac tions be tween HIV/AIDS
drugs and il le gal drugs. In ad di tion, they would help en sure that drug us ers are
in cluded in sci en tific tri als in volv ing drugs for HIV/AIDS.
The Re search Agenda
26. The Med i cal Re search Coun cil and phar ma ceu ti cal com pa nies, in con sul ta tion 

with com mu nity groups and drug us ers, should de velop a com pre hen sive re -
search agenda that iden ti fies pri or i ties in re search for in jec tion drug us ers.

27. Mem bers of the med i cal and sci en tific pro fes sions should con duct re search
on is sues rel e vant to HIV/AIDS and drug use, such as the in ter ac tions be -
tween il le gal and pre scribed drugs, and the ef fects of il le gal drugs on the
pro gres sion of HIV dis ease. 

28. Phar ma ceu ti cal com pa nies should take a lead er ship role in pro mot ing stud ies
that test the in ter ac tion of HIV/AIDS drugs with il le gal drugs.

29. Clin i cal re search ers should rec og nize the im por tance of con duct ing re search
for and by First Na tions groups as well as other com mu ni ties af fected by
HIV/AIDS.

30. The Na tional Health Re search and De vel op ment Pro gram of Health Canada
should pro vide fund ing to de velop ca pac ity build ing for com mu nity-based
re search.
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Re search into Il le gal Drugs
31. The pro vin cial/ter ri to rial min is tries of health should take mea sures to en sure

that lab o ra to ries are es tab lished across Canada to test con trolled sub stances
used by drug us ers.

32. Pro vin cial/ter ri to rial min is tries of health should pro vide fund ing for test kits
for drug us ers that mea sure the dose and pu rity of drugs.

Par tic i pa tion in Re search
33. As a gen eral prin ci ple, clin i cal re search ers and pro fes sional as so ci a tions should 

take mea sures to en sure the re moval of bar ri ers to the par tic i pa tion of drug
us ers in clin i cal tri als.

34. Those con duct ing clin i cal tri als, in con sul ta tion with com mu nity groups and
drug us ers, should de velop re cruit ment strat e gies to en cour age par tic i pa tion
of HIV-positive drug us ers in clin i cal tri als.

35. Med i cal re search ers should es tab lish study sites for clin i cal tri als in geo graph -
ical ar eas that are eas ily ac ces si ble to drug us ers.

36. Those con duct ing clin i cal tri als should of fer child-care and trans por ta tion
costs to pro spec tive par tic i pants, to en cour age in di vid u als to take part in
tri als.

37. Med i cal re search ers should pro vide in for ma tion on pro posed med i cal stud ies
(in clud ing con sent forms) to drug us ers in lan guage that is ac ces si ble. 

38. The Na tional Coun cil for Eth ics in Hu man Re search should de velop guide lines 
for re search in volv ing marginalized per sons.

39. The Ca na dian HIV Trials Net work should de velop guide lines for re search ers
on en sur ing that re search par tic i pants who are drug us ers pro vide in formed
con sent for their par tic i pa tion. Such ma te rial could in clude a model in formed
con sent form that does not au to mat i cally ex clude those us ing il le gal drugs, but 
also spe cif i cally ad dresses ques tions such as the in ter ac tions be tween the
study drug and il le gal drugs (when known), as well as out lin ing the steps taken
to pro tect the con fi den ti al ity of data gath ered from the par tic i pant (in clud ing
in for ma tion re gard ing use of il le gal drugs) and the pos si ble lim its on that
con fi den ti al ity.

40. Fed eral and pro vin cial of fi cials, in clud ing law en forc ers, should be pro hib ited
from hav ing ac cess to iden ti fy ing in for ma tion re spect ing par tic i pants in re -
search files.
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In for ma tion about the Use 
and Ef fects of Il le gal Drugs
What are the le gal and eth i cal grounds for en sur ing that health-care pro vid ers,
drug us ers, and the gen eral pub lic have ac cu rate and com plete in for ma tion on
il le gal drugs and their ef fects?

This chap ter starts by de scrib ing two dif fer ent types of ed u ca tional pro -
grams on drugs and drug use: one based on ab sti nence prin ci ples, the other
based on harm-reduction prin ci ples. It points out that, gen er ally, there is a
sense that there is not enough pro vi sion of ac cu rate and com plete in for ma tion
on il le gal drugs to health-care pro vid ers, drug us ers, and the gen eral pub lic,
and that this lack of (ac cu rate) in for ma tion has a neg a tive im pact on pro vi sion
of care, treat ment, and sup port, as well as on pre ven tion ef forts. The chap ter
then un der takes a le gal anal y sis, con clud ing that le gally, the de vel op ment of
drug ed u ca tional ma te rial gen er ally falls within the dis cre tion of gov ern ment
health of fi cials. It would be dif fi cult, if not im pos si ble, to use the law to ad dress 
the fail ure to pro vide ac cu rate in for ma tion about il le gal drugs and their ef fects.
The fol low ing eth i cal anal y sis, how ever, con cludes that eth i cal prin ci ples dic -
tate that in di vid u als in so ci ety have ac cu rate and com pre hen sive in for ma tion
on all mat ters that re quire de ci sion, choice, and ac tion. It is eth i cally wrong to
tai lor or sup press the in for ma tion about il le gal drugs that in di vid ual us ers, pro -
fes sion als, and cit i zens gen er ally need to know to act re spon si bly.

The chap ter con cludes by rec om mend ing, among other things, that ac cu -
rate, non-biased, and non-judgmental in for ma tion on il le gal drugs be
de vel oped for health-care pro vid ers, drug us ers, and mem bers of the pub lic.
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Drug Ed u ca tion
Ed u ca tional Pro grams Based on Prin ci ples of Ab sti nence

In many West ern coun tries, in clud ing Canada, the main re sponse to il le gal
drug use has been di rected to pri mary pre ven tion.314 The es sen tial phi los o phy
un der ly ing many of these pro grams is ab sti nence. Those pro mot ing such pro -
grams ar gue that in di vid u als, par tic u larly young per sons, should be coun seled
on the dan gers of il le gal sub stances and in structed to re frain from us ing such
drugs.

In the DARE (Drug Abuse Re sis tance Ed u ca tion) pro gram in the United
States, ab sti nence is the pri mary ob jec tive. Youths are told that any be hav iour
be yond one-time ex per i men ta tion with an il le gal drug con sti tutes drug abuse,
that al co hol and cig a rettes are “step ping stones” to the con sump tion of il le gal
drugs, and that tak ing drugs like mar i juana will lead to con sump tion of other
drugs such as her oin and co caine.315 Po lice of fi cers are re spon si ble for con -
duct ing the DARE pro gram. Ac cord ing to the US De part ment of Jus tice, the
pur pose of DARE is “to help chil dren say ‘no’ to drugs by teach ing them tech -
niques to avoid peer pres sure.”316 An other ob jec tive of the pro gram is to
pro mote greater re spect for the law.317 In Canada, the Royal Ca na dian
Mounted Po lice have trained po lice of fi cers to teach the DARE pro gram to
chil dren. Of fi cers from Al berta, Brit ish Co lum bia, Sas katch e wan, and the
North west Ter ri tories have re cently un der gone such train ing.

Harm-Reduction Ed u ca tional Pro grams

Harm-reduction ed u ca tional pro grams take a non-judgmental ap proach to the
con sump tion of drugs. They seek to pro vide ac cu rate in for ma tion on the com -
po si tion and ef fects of dif fer ent sub stances and rec om mend sources of
as sis tance to per sons who con sume drugs. Pro grams geared to ad o les cents at -
tempt to pro vide young per sons with skills in as sess ment, com mu ni ca tion,
as ser tive ness, con flict res o lu tion, and de ci sion-making.318

Ed u ca tional pro grams based on a harm-reduction model strive to:

l reduce the prev a lence of un safe fre quen cies and meth ods of in gest ing
drugs;

l de crease the rate of heavy or de pend ent con sump tion;
l re duce ex per i men ta tion with drugs most likely to cause med i cal prob lems;

and
l im prove the abil ity of us ers and oth ers to re spond to drug-related prob lems.

An ex am ple of in for ma tion im parted to her oin in jec tion us ers that ad heres to
such an ap proach is the fol low ing:319

l be cause her oin can cause many prob lems, it is best to avoid this drug as a
method of “get ting high”;

l but if you do use her oin, smoke or sniff it rather than in ject it;
l but if you are go ing to in ject it, do not share your nee dles or other in jec tion

equip ment with other per sons;
l but if you do share your nee dles, make sure to ob tain fresh sup plies of nee -

dles, sy ringes, and con doms;

314 See: E Single. Canadian Centre on
Substance Abuse. New Developments in Drug
Education in Canada. International Conference
on Drug Education in Schools. Hong Kong,
1997.
315 See Riley, supra, note 106.
316 United States Department of Justice. An
Introduction to the National DARE Program,
June 1993.
317 United States Department of Justice. An
Invitation to Project DARE: Drug Abuse
Resistance Education, June 1988.
318 Riley, supra, note 106.
319 Ibid.
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l and if you do share your nee dles and sy ringes, en sure that you fol low the
cor rect pro ce dures for clean ing the in jec tion equip ment.

Some ju ris dic tions have in tro duced ed u ca tional pro grams on drugs based on a
harm-reduction ap proach. In the United King dom, HRDE (Harm-Reduction
Drug Ed u ca tion) is pre mised on the no tion that tak ing risks and ex per i ment ing
are com mon ad o les cent be hav iours. It sub scribes to the view that all drug use
can not be pre vented. HRDE is non-judgmental; it nei ther con dones nor con -
demns drug use. It seeks to pro vide ac cu rate in for ma tion on drugs to young
per sons and to en sure that mea sures are taken to min i mize health and other
risks to the drug user and to so ci ety at large.320

Some gov ern ment min is tries and agen cies in Canada, such as the Ad dic tion
Re search Foun da tion and Health Canada,321 have pub lished in for ma tion for
the pub lic based on harm-reduction prin ci ples. How ever, there is con cern that
the amount of drug ed u ca tion and pub li ca tions that are based upon these prin -
ci ples and are dis trib uted to youth, drug us ers, and mem bers of the pub lic, do
not have wide cir cu la tion.

It has also been as serted that health-care pro vid ers such as phy si cians, phar -
ma cists, and nurses in North Amer ica re ceive an in ad e quate ed u ca tion on drug
ad dic tion, il le gal drugs, and treat ments for drug-dependent per sons. As stated
in “Med i cal Care for In jec tion Drug Users with Hu man Im mu no de fi ciency Vi -
rus In fec tion,”322 there is a need to im prove the ed u ca tion of phy si cians in the
area of sub stance use: “Com pre hen sive sub stance abuse ed u ca tion be gin ning
in first year of med i cal school and con tin u ing through res i dency train ing is
nec es sary if these pa tients are to re ceive op ti mal care.” A study con ducted in
Brit ish Co lum bia came to a sim i lar con clu sion. Med i cal stu dents and res i dents
stated time should be de voted in the cur ric u lum to drugs other than al co hol.323

The Ca na dian Psy chi at ric As so ci a tion has also dis cussed the need to im prove
the “cur rent in ad e quate level of train ing in most pro grams in the field of sub -
stance abuse.”324

Le gal Is sues
Re spon si bil ity to Pro vide Pub lic Ed u ca tion

Pro vin cial health of fi cials, pur su ant to pub lic health stat utes, are re spon si ble
for pro vid ing health ed u ca tion to mem bers of the pub lic. How ever, of fi cials
have the dis cre tion to de cide what types of ma te ri als and to which sec tors of
the pub lic the ma te rial will be di rected. The lan guage of the stat u tory pro vi -
sions is per mis sive. For ex am ple, the Nova Sco tia Health Act325 states that the
“Min is ter may con duct, di rect, and pro mote pro grams deal ing with or re lated
to drug de pend ency.” Sec tion 133 fur ther states that “Pro grams con ducted, di -
rected or pro moted by the Min is ter deal ing with or re lated to drug de pend ency
may in clude:

the ex per i men ta tion in meth ods of ed u ca tion, pre ven tion, treat ment
and re ha bil i ta tion re gard ing drug de pend ency;
(1) ed u ca tion re spect ing the causes and ef fects of drug de pend ency;
(2) the dis sem i na tion of in for ma tion re spect ing the rec og ni tion, pre -
ven tion, and the treat ment of drug de pend ency.

320 See M Rosenbaum. Kids, Drugs, and Drug
Education: A Harm Reduction Approach. San
Francisco: National Council on Crime and
Delinquency, 1996.
321 See discussion in Riley, supra, note 106.
322 Supra, note 166 at 457.
323 A Towle, Faculty of Medicine, University of
British Columbia. Addiction Medicine and
Intercollegial Responsibility (AMIR): Evaluation
Report, 1996.
324 N el-Guebaly, Y Garneau. Curriculum
guidelines for residency training of psychiatrists
in substance-related disorders. Canadian
Psychiatric Association Bulletin 1997; 29.
325 Health Act, RSNS, 1989, s 133.
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There fore, the prin ci ples upon which ed u ca tional ma te rial on drugs is based
and whether it is di rected to youth, drug us ers, or mem bers of the pub lic gen er -
ally fall within the dis cre tion of gov ern ment health of fi cials.

Crim i nal Li a bil ity

It is con ceiv able that ei ther the fail ure to pro vide ac cu rate in for ma tion or the
de lib er ate pro vi sion of er ro ne ous in for ma tion could con sti tute crim i nal neg li -
gence if the omis sion or act re sults in death or bodily harm. The Crim i nal
Code326 states that ev ery one is crim i nally neg li gent who, in do ing any thing or
in omit ting to do any thing that is his [le gal] duty to do, “shows wan ton or reck -
less dis re gard for the lives and safety of oth ers.” The duty may be im posed by
stat ute or com mon law.327 “Wan ton or reck less dis re gard” is es tab lished where 
the con duct of the ac cused shows a “marked de par ture” from the stan dard of
be hav iour of a “rea son ably pru dent per son in the cir cum stances.”328

It may be dif fi cult to prove the con stit u ent el e ments of the of fence of crim i -
nal neg li gence. First, it will likely be dif fi cult to es tab lish that bodily harm or
death was caused by the neg li gent con duct. Sec ond, it may be dif fi cult to prove 
a le gal duty to act. Finally, given the con flict ing na ture of med i cal and sci en -
tific in for ma tion on the ef fects of il le gal drugs, it may be dif fi cult to es tab lish
that the con duct of the in for ma tion pro vider, such as a pub lic health nurse or
phy si cian, was a “marked de par ture” from the con duct of a “rea son ably pru -
dent per son.”

Civil Li a bil ity

As far as civil li a bil ity is con cerned, a per son who fails to dis charge a “duty of
care” may be held li a ble for the tort of neg li gence. As is the case with crim i nal
neg li gence, the duty may be im posed by leg is la tion or the com mon law. Un der
the com mon law, a duty may arise if it was ob jec tively fore see able by an or di -
nary per son that fail ing to ex er cise rea son able care could cause the harm.329

Civil ac tions will not be suc cess ful if it can not be es tab lished that the neg li gent
con duct was caus ally con nected to the in jury that was suf fered or if the risk of
harm was not fore see able.330 It will likely be dif fi cult to es tab lish the con stit u -
ent el e ments of the tort in cir cum stances in which gov ern ment health of fi cials
or health-service pro vid ers do not pro vide ac cu rate and com plete in for ma tion
on il le gal drugs to drug us ers or mem bers of the pub lic.

Eth i cal Is sues
Part of the com plex ity af fect ing psy cho ac tive drug use de rives from the pol i -
cies, laws, and reg u la tions that a so ci ety has adopted and main tained in or der to 
con trol or to pro hibit the use of such sub stances.331 Ex isting pol i cies, laws, and
reg u la tions that pro hibit psy cho ac tive drugs may rep re sent “frozen ac ci dents.”
Re sponses adopted in the past may be main tained de spite the fact that knowl -
edge, at ti tudes, and so cial cir cum stances have changed. Pol icies that have
be come “frozen ac ci dents” can pro duce un in tended but so cially de struc tive
con se quences.332

The no tion of po si tions and coun ter-positions as ex pressed by Lonergan333

di rectly re lates to the is sue of pro vid ing ac cu rate and com pre hen sive in for ma -
tion on il le gal drugs to mem bers of the pub lic, health-care pro vid ers, and drug
us ers.334 Po si tions are not only con sis tent among them selves but are co her ent

326 Section 219.
327 Coyne, supra, note 131.
328 R v Waite, [1989] 1 SCR 1436; and R v
Tutton, [1989] 1 SCR 1392.
329 Ibid.
330 See: A Linden. Canadian Tort Law , 5th ed.
Toronto: Butterworths, 1993, at chapter 9.
331 Roy, supra, note 109.
332 Ibid.
333 Lonergan, supra, note 108 at 387-390 and
680-683.
334 Roy, supra, note 109.
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with, and are mod i fied in ac cor dance with, the de mands of in quir ing in tel li -
gence and re flec tive rea son. Ev i dence is a pre req ui site for de ci sions and
ac tions. By con trast, coun ter-positions har bour ir ra tio nal i ties and er rors. This
may in clude dis tor tion, fal si fi ca tion, or with hold ing of in for ma tion.335 Musto
has ob served that “si lence and ex ag ger a tion” were strat e gies re sorted to in the
United States to ad dress the prob lem of il le gal drugs.336

The stan dards of pub lic dis course in an open so ci ety must be hon oured. This 
en tails clar ity and pre ci sion, ev i dence-based state ments, a dis tinc tion be tween
per sonal opin ion and knowl edge, hon esty, re straint in gen er al iza tion, and ci vil -
ity in de bate.337

It is im por tant that in di vid u als in so ci ety have ac cu rate and com pre hen sive
in for ma tion on all mat ters that re quire de ci sion, choice, and ac tion. The re fusal
to share ex ist ing in for ma tion, or mea sures taken to dis tort or fal sify in for ma -
tion, ob struct re spon si ble de ci sion-making and ac tions. This sti fles the
de vel op ment of ra tio nal self-consciousness of in di vid u als. Prin ci ples of eth ics
are vi o lated when knowl edge is tai lored for the pur pose of pro mot ing a par tic -
u lar course of be hav iour on the part of in di vid u als.338

The four eth i cal prin ci ples of au ton omy, lu cid ity, fi del ity, and hu man ity are
in fringed when a per son ma nip u lates, blinds, or dom i nates oth ers.339 Au ton -
omy im plies that a per son has the req ui site knowl edge to make de ci sions and
thus is in com mand of their life. When such an in di vid ual lacks that knowl -
edge, ad vice and coun sel ing may be sought from mem bers of so ci ety
con sid ered to pos sess this in for ma tion, such as pro fes sion als.340

Lu cid ity, fi del ity, and hu man ity are con nected to the con cept of au ton omy.
The prin ci ple of lu cid ity im plies that drug us ers have the duty them selves to
seek, as well as the right to re ceive, ac cu rate, re li able, and com pre hen sive in -
for ma tion about il le gal drugs, their in ter ac tions with other drugs and
med i ca tions, and the ef fects of both on their body and psy che and so cial life.
Fi del ity means that a per son seek ing pro fes sional help has a right to ex pect that 
their rea son able ex pec ta tion will be re spected and hon oured. Peo ple seek ing
pro fes sional help have a right to ex pect that they will not be made sub ser vi ent
to ends and pur poses that have noth ing to do with or, worse still, are con tra dic -
tory to their own life plans. They have a right to ex pect that they will not be
de ceived or kept in the dark about mat ters that they es sen tially need to steer
their own life. Ac cord ing to the eth i cal prin ci ple of hu man ity, it is in cum bent
on a pro fes sional, not only to ob tain ac cu rate in for ma tion re gard ing dis eases,
con di tions, or treat ments of the pa tient, but also to ob tain in for ma tion on the
pa tient who seeks ad vice, knowl edge, or treat ment.341

Drug us ers, in the name of per sonal au ton omy, have a re spon si bil ity to seek
out the most re li able and com pre hen sive in for ma tion avail able to guide them
in the choices and de ci sions that will ad vance or frus trate their own life plans,
and per haps the life plans of the per son with whom they in ter act or to whom
they are bound.

Health-care pro fes sion als, if they are to hon our the im per a tives of lu cid ity,
fi del ity, and hu man ity – im per a tives that are in trin sic to their pro fes sional re la -
tion ships to their cli ents – carry the re spon si bil ity to as sure that they mas ter the
drug-use in for ma tion and knowl edge they need to care for those whose needs
fall within their pro fes sional man date. They also have a re spon si bil ity to sig nal
to the health-care com mu nity, to the re search com mu nity, and to so ci ety

335 Ibid.
336 DF Musto. Opium, Cocaine and Marijuana
in American History. Scientific American 1991:
46.
337 Roy, supra, note 109.
338 Ibid.
339 C Fried. Medical Experimentation, Personal
Integrity and Social Policy. Amsterdam: North
Holland Publishing Company, 1974, at 103.
340 Roy, supra, note 109.
341 Ibid.

It is im por tant that in di vid u als in
so ci ety have ac cu rate and
com pre hen sive in for ma tion on all
mat ters that re quire de ci sion,
choice, and ac tion.
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where, in their ex pe ri ence, there is a dearth of needed in for ma tion and
knowl edge.

Health-care re search ers and those who or ga nize and con duct clin i cal stud -
ies and clin i cal tri als bear a unique form of re spon si bil ity re gard ing
in for ma tion and knowl edge about the ef fects of var i ous ther a peu tic drugs on
the bod ies and health of bio chem i cally di verse sub groups; about the ef fects of
ther a peu tic drugs on the bod ies and health of il le gal drug us ers. Re searchers
gen er ate the needed in for ma tion and knowl edge, and their pri mary sci en -
tific/eth i cal re spon si bil ity is to eth i cally de sign and con duct stud ies that will
pro duce re li able and generalizable in for ma tion and knowl edge. Re searchers
also bear re spon si bil ity for avoid ing the sins of omis sion that will be com mit -
ted when rep re sen ta tives of sub groups that stand to be af fected by clin i cal tri als 
are un rea son ably or neg li gently ex cluded from par tic i pa tion.

The re spon si bil ity of the gen eral pub lic – that is, of cit i zens and their gov -
ern ment rep re sen ta tives – to be come ad e quately in formed about drug use and
the ef fects of such use de rives from their cen tral role and power in the for mu la -
tion, pas sage, and im ple men ta tion of pub lic pol icy re gard ing all as pects of
drug use, in clud ing: the criminalization of drug use; pre ven tion and ed u ca tion
pro grams; harm-reduction pro grams; and care, treat ment, and sup port of drug
us ers.342

Rec om men da tions
The fol low ing rec om men da tions, if im ple mented, would go a long way to ward 
en sur ing the pro vi sion of ac cu rate and com plete in for ma tion on il le gal drugs to 
health-care pro vid ers, drug us ers, and the gen eral pub lic. This, in turn, would
have a ben e fi cial im pact on pro vi sion of care, treat ment, and sup port of
HIV-positive in jec tion drug us ers, as well as on pre ven tion ef forts.

41. Fed eral, pro vin cial, and ter ri to rial health of fi cials should pro vide the fund ing
for the de vel op ment and wide dis tri bu tion of ac cu rate, non-biased, and
non-judgmental in for ma tion on il le gal drugs for health-care pro vid ers, drug
us ers, and mem bers of the pub lic.

42. Hos pi tals should be re quired to for ward in for ma tion on drug over doses to
pro vin cial pub lic health de part ments, which in turn should cre ate a da ta base
on drug over doses. This in for ma tion should be dis sem i nated to or ga ni za tions
that deal with drug use and should also be avail able to mem bers of the pub lic.

43. Fed eral, pro vin cial, and ter ri to rial health of fi cials as well as com mu nity or ga ni -
za tions should pro vide in for ma tion on cur rently il le gal drugs and com mu nity
or ga ni za tions in a for mat and in lan guage that is ac ces si ble to dif fer ent cul tural
groups in var i ous geo graph ical lo ca tions in Canada (eg, Ab orig i nal
com mu ni ties).

44. Pro vin cial and ter ri to rial gov ern ments, gov ern ment agen cies, and com mu -
nity-based or ga ni za tions should de velop ed u ca tion pro grams based on a
harm-reduction phi los o phy.

45. Hos pi tals and pro fes sional as so ci a tions should or ga nize ed u ca tional ses sions
on drug use for health-care pro fes sion als (eg, grand rounds, con tin u ing ed u ca -
tion pro grams).

46. Pro vin cial and ter ri to rial min is tries of ed u ca tion and health should un der take
an eval u a tion of school pro grams on il le gal drugs.

47. Uni ver sities and col leges should en sure that the cur ric ula of health-care pro -
fes sion als in clude ac cu rate, un bi ased, and non-judgmental ma te ri als,342 Ibid.
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pre sen ta tions, and dis cus sions about drugs, drug use, and harm-reduction ap -
proaches to drug use.

48. Pro vin cial and ter ri to rial gov ern ments should cre ate a body to over see the
ad her ence of best-practice guide lines by health-care work ers and other per -
sons who ad min is ter care and treat ment to drug us ers.

49. Fed eral, pro vin cial, and ter ri to rial of fi cials should con vene a fo rum for the dis -
cus sion of ed u ca tional ma te rial that should be dis sem i nated. It should in clude
fed eral, pro vin cial, and ter ri to rial health of fi cials, the po lice, drug us ers, and
or ga ni za tions such as the Cen tre for Ad dic tion and Men tal Health.
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Nee dle Ex change and
Meth a done Main te nance
Treat ment
What le gal and eth i cal con sid er ations should be taken into ac count when im -
ple ment ing nee dle ex change and meth a done main te nance treat ment (MMT)
di rected at re duc ing the harms from drug use?

In tro duc tion
This chap ter first pro vides a short his tory of nee dle ex change pro grams in
Canada. It ex plains why nee dle ex change pro grams are im por tant, and shows
that many stud ies have re vealed that they are ef fec tive harm-reduction mea -
sures. How ever, it then points out that sev eral bar ri ers ex ist that limit ac cess to
nee dles. Among these are the crim i nal laws that sub ject per sons in volved in
nee dle ex change pro grams as well as drug us ers to li a bil ity for traces of il le gal
drugs found in drug equip ment.

The chap ter then ex am ines meth a done main te nance treat ment pro grams,
and points out the nu mer ous bar ri ers that ex ist in Canada to ef fec tive meth a -
done treat ment of in jec tion drug us ers.

The chap ter then un der takes an eth i cal anal y sis of the is sues raised. It con -
cludes by mak ing sev eral rec om men da tions that, if im ple mented, would
in crease ac cess to nee dle ex change pro grams and to meth a done main te nance
treat ment.
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Nee dle Ex change Pro grams
The Es tab lish ment of Nee dle Ex change Pro grams in Canada

Nee dle ex change pro grams (NEPs) are an im por tant strat egy in a
harm-reduction ap proach to in jec tion drug use.343 A fun da men tal ra tio nale for
their es tab lish ment is that in jec tion drug us ers typ i cally share nee dles and sy -
ringes, a fre quent mode of trans mis sion of HIV. The phi los o phy un der ly ing
NEPs is that if in jec tion drug us ers are pro vided with ster ile sy ringes and nee -
dles, this will re duce the shar ing of drug equip ment and thus de crease the
trans mis sion of bloodborne dis eases such as HIV and hep a ti tis C.344 Many
drug us ers re port that an im por tant rea son for the shar ing of nee dles and sy -
ringes is the scar city of in jec tion equip ment.345

NEPs have been con tro ver sial, par tic u larly in the United States. As ob -
served by some writ ers, they con tra dict the “anti-drug” sym bol ism in pub lic
dis course.346 It is ar gued by their op po nents that if psy cho ac tive drugs are bad
for one’s health, il le gal, and an ac tiv ity that should be dis cour aged, why should 
gov ern ments fund pro grams that pro vide peo ple with the equip ment to in ject
drugs?347 Gostin writes:348

Few is sues at the in ter sec tion of law, pol icy, and pub lic health are as
fraught with con flict as the dis tri bu tion of ster ile in jec tion equip -
ment to im pede the spread of in fec tion with hu man
im mu no de fi ciency vi rus (HIV) among in jec tion drug us ers. At the
heart of the con tro versy is a fun da men tal con flict be tween deeply
en trenched drug con trol pol i cies and newly emerg ing pub lic health
pol i cies.

The first NEP in Canada was es tab lished in 1989 in Van cou ver.349 The pro -
gram was fi nanced by the mu nic i pal gov ern ment and was lo cated in the
eastside sec tion of the city. Within six months of its cre ation, NEPs were es tab -
lished in Montréal and To ronto. This was soon fol lowed in other ma jor
Ca na dian cit ies.350

By the end of 1990, eight pub licly funded NEPs ex isted in Canada. The
mod els for the pro grams dif fered among the cit ies. In some, one cen tral site
was es tab lished; other pro grams of fered sy ringes and nee dles in mo bile vans or 
on foot; and some NEPs were a com bi na tion of mo bile and fixed sites.351 It is
es ti mated that there are cur rently over a hun dred nee dle ex change sites in
Canada.352 Van cou ver’s NEP is re ported to be the larg est in North Amer ica.353

The Im por tance of NEPs

NEPs can be more than sim ply a place at which ster ile sy ringes are pro vided to
in jec tion drug us ers.354 They are im por tant sites for con vey ing ed u ca tional
mes sages about AIDS, for rais ing con scious ness about health risks, and for of -
fer ing coun sel ing, sup port groups, and other ser vices.355 As stated in a Health
Canada pub li ca tion, in ad di tion to pro vid ing clean sy ringes, NEPs are an im -
por tant mode of “get ting in touch with an oth er wise hard to reach pop u la tion in 
or der to ed u cate, coun sel, and pro vide re fer ral ser vices to health care and drug
treat ment.”356

343 Goldstein, supra, note 87 at 234; S Loue, P 
Lurie, S Lloyd. Ethical issues raised by needle
exchange programs. Journal of Law , Medicine
and Ethics 1995: 382.
344 Goldstein, supra, note 87 at 231.
345 L Gostin. Law and Policy. In: J Stryker (ed).
Dimensions of HIV Prevention: Needle
Exchange. USA: The Kaiser Forums, 1993.
346 Des Jarlais et al, supra, note 83 at 1578.
347 Ibid.
348 Gostin, supra, note 345.
349 Hankins, supra, note 88 at 1133.
350 Ibid. See also J Bruneau, F Lamothe, E
Franco et al. High rates of HIV infection among
injection drug users participating in needle
exchange programs in Montreal: results of a
cohort study. American Journal o f Epidemio logy
1997: 994 at 995.
351 Hankins, supra, note 88.
352 Ibid at 1134 and 1142.
353 Strathdee et al, supra, note 15 at F60.
354 DC Des Jarlais, S Friedman, N Peyser.
Regulating Syringe Exchange Programs: A
Cautionary Note. Letter to the editor. Journal
o f the American Medical Association 1994:
272: 431.
355 Goldstein, supra, note 87 at 234.
356 Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1.
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NEPs can pro vide ac cess to health ser vices to per sons who are stig ma tized
in so ci ety;357 of fer HIV and tu ber cu lo sis screen ing; pro vide ac cess to con doms
and bleach; and of fer the op por tu nity to par tic i pate in drug treat ment pro grams.

Studies con ducted over the past sev eral years have con cluded that NEPs are
ef fec tive in re duc ing the spread of HIV. Re search in Eu rope in cit ies such as
Lon don and Glas gow, as well as in North Amer ica in Hart ford, Con nect i cut
and New York City, have dem on strated that there is de creased equip ment shar -
ing among in jec tion drug us ers who at tend NEPs.358 A 1997 study pub lished in 
Lan cet found that in cit ies with NEPs, HIV in ci dence among in jec tion drug us -
ers de creased, while in cit ies with out NEPs, HIV incidence in creased among
the drug-user pop u la tion.359 Sim i lar find ings are cited by Loue, Lurie, and
Lloyd, who re ported that NEPs were re spon si ble for a 40-percent re duc tion in
HIV in ci dence and a seven- to eight fold de crease in the in ci dence of hep a ti tis
B and C.360 Kilwein has also con cluded that NEPs pre vent the spread of HIV
and hep a ti tis, and bring drug-dependent per sons in con tact with drug re ha bil i -
ta tion ser vices.361 As Hankins states, NEPs have proven their ca pac ity to at tract 
in jec tion drug us ers and to fa cil i tate be hav ioural change.362 Finally, based on
the re sults of var i ous stud ies, Health Canada has con cluded that NEPs pre vent
HIV in fec tion among in jec tion drug us ers, are not re spon si ble for an in crease
in the num ber of drug us ers, and are not re spon si ble for low er ing the age at
which per sons in ject drugs for the first time.363 

NEPs are well-established in the United King dom, the Neth er lands, Aus tra -
lia, and Swit zer land.364 The re sults of such pro grams have been pos i tive. In an
in creas ing num ber of pris ons in Swit zer land, Ger many, and Spain, ster ile sy -
ringes are also pro vided to pris on ers.365

Con cerns about NEPs

The find ings of a study con ducted in Mon tréal by Bruneau and col leagues366

ini tially raised con cerns re gard ing nee dle ex change pro grams. It was found
that NEP us ers in Mon tréal have higher seroconversion rates and par tic i pate in
more risk be hav iours than drug us ers who do not at tend NEPs. There was also
con cern that NEPs were a gath er ing place for iso lated in jec tion drug us ers and
would thus fa cil i tate the for ma tion of new shar ing net works.

Mem bers of the sci en tific and med i cal com mu nity who have care fully an a -
lyzed the Bruneau study have con cluded that the Mon tréal re sults do not cause
them to ques tion the ef fec tive ness of NEPs. As one com men ta tor states:

Do these re sults dem on strate that NEPs, far from pre vent ing HIV
trans mis sion, ac tu ally cause an in crease in trans mis sion as some
NEP op po nents have claimed? And do the re sults man date the
aban don ment of HIV pre ven tion pol i cies for IDUs based on the
pro vi sion of ster ile sy ringes? The sim ple an swer to both of these
ques tions is “no.”367

As Lurie states, the Bruneau study con firms that more at-risk in jec tion drug us -
ers in Mon tréal at tend NEPs.368 Those who fre quent NEPs are less likely to be
in volved in drug treat ment pro grams and more likely to be fre quent in jec tion
us ers. They are more apt to share drug equip ment with an HIV-positive per son
and are more likely to at tend shoot ing gal ler ies. As Lurie as serts, if NEPs are
at tract ing the high est-risk in jec tion drug us ers, they are ideal sites to pro vide

357 Des Jarlais et al, supra, note 83 at 1579.
358 See discussion in Bruneau et al, supra, note
350 at 995.
359 S Hurley, D Jolley, J Kaldor. Effectiveness of 
needle-exchange programmes. Lancet 1997;
349: 1797 at 1800.
360 Supra, note 343.
361 JH Kilwein. On needles, breasts and bullets: 
health and the conflict of values. Journal o f
C linical Pharmacy and Therapeutics 1996; 21:
363.
362 Hankins, supra, note 88 at 1142.
363 Risk Behaviours Among Injection Drug
Users in Canada, supra, note 1. See also
Preventing HIV Transmission: The Role of
Sterile Needles and Bleach. Panel on Needle
Exchange and Bleach Distribution Programs,
Commission on Behavioral and Social Sciences
and Education, National Research Council and
Institute of Medicine, edited by J Normand, D
Vlahov, L Moses. Washington, DC: National
Academy Press, 1995, at 132 and 725; and
Goldstein, supra, note 87.
364 Hurley et al, supra, note 359 at 1797.
365 See HIV/AIDS in Prisons (Info Sheet 6).
Prevention: Sterile Needles. Canadian
HIV/AIDS Legal Network, 1999.
366 Bruneau et al, supra, note 350.
367 P Lurie. Invited Commentary: Le Mystère
de Montréal. American Journal o f Epidemiology
1997; 146: 1003.
368 Ibid. This is consistent with the results of a
1998 Vancouver study that found that females
who habitually use NEPs inject more
frequently, are more likely to have a non-legal
source of income, and are more likely to inject
at shooting galleries. In the study, males who
attended NEPs reported high levels of cocaine
use. See CP Archibald, M Ofner, S Strathdee et 
al. Factors associated with frequent needle
exchange program attendance among injection
drug users in Vancouver, Canada. Journal o f
Acquired Immune Deficiency Syndromes and
Human Retrovirology 1998: 160.
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more in ten sive risk-reduction in ter ven tion.369 In his view, “what is needed to
re duce the ter ri ble toll of HIV among Mon treal IDUs is not less nee dle ex -
change but more.”370 Sim i larly, Ca na dian sci en tists have stated:371

If NEP at tract higher risk IDUs, then an ap pro pri ate pub lic health
re sponse should be to cap i tal ize on this win dow of op por tu nity by
us ing NEP as a ve hi cle to change so cial norms sur round ing nee dle
shar ing. From this per spec tive, it is cru cial that NEP be main tained
as a cor ner stone in HIV pre ven tion.

Need for Im prove ment in NEPs in Canada

Al though NEPs have ex isted in ma jor Ca na dian cit ies since the late 1980s, re -
stric tions im posed on NEPs have of ten lim ited their ef fec tive ness.

In many NEPs there is a limit on the num ber of sy ringes dis trib uted to in jec -
tion drug us ers at each visit. In di vid ual quo tas are im posed. As Bruneau and
col leagues ex plain, such lim i ta tions have been well-intentioned but have had
un in tended neg a tive con se quences. For ex am ple, some NEPs have lim ited the
num ber of nee dles to en cour age mul ti ple vis its by the in jec tion drug us ers,372 to 
en able NEP staff to of fer health care, sup port, and coun sel ing on a more fre -
quent ba sis. Or, as Hankins states, NEPs have es tab lished a quota sys tem to
avoid di ver sion of sy ringes to deal ers, and to bring drug us ers into reg u lar con -
tact with an ac cess point to the health and so cial ser vice sys tem.373

An other re stric tion im posed by some NEPs is that used sy ringes must be ex -
changed for new sy ringes. This is to en sure the safe dis posal of used sy ringes,
which may con tain bloodborne patho gens. For ex am ple, the pol icy of
CACTUS, the larg est NEP in Mon tréal, was based on a ra tio of 1:1 with a max -
i mum of 15 sy ringes per per son per day.374

Gen erally, there is con cern among health-care pro fes sion als that the num ber 
of nee dles dis trib uted in Canada is sig nif i cantly less than the ac tual num bers
re quired by in jec tion drug us ers. A 1998 Qué bec re port states that there are an
in suf fi cient num ber of sy ringes to meet the es ti mated need.375 The quota sys -
tem has a sig nif i cant im pact on co caine us ers, who may in ject as much as 20
times per day.376 It has there fore been ar gued that there should be un re stricted
ac cess to clean sy ringes.377 Health-care pro fes sion als have also em pha sized
that sec ond ary dis tri bu tion of ster ile in jec tion equip ment from per sons who at -
tend NEPs should be en cour aged.378

Other lim i ta tions are the in suf fi cient num ber of NEPs in Canada and the fact 
that they are gen er ally lo cated in large cit ies. Per sons who live in ru ral ar eas or
in small towns gen er ally have lit tle ac cess to such pro grams. More over, NEPs
have been cen tral ized within cit ies; this has oc curred partly for rea sons of po -
lit i cal ex pe di ency, that is, to avoid the ap proval pro cess that is of ten nec es sary
in neigh bour hoods in which a pro posed NEP will be sit u ated.379 Also, per sons
in car cer ated in fed eral and pro vin cial pris ons in Canada are not pro vided with
ster ile sy ringes.380 As stated in a pro vin cial gov ern ment re port, only a small
pro por tion of in jec tion drug us ers have ac cess to NEPs.381

The hours of op er a tion of NEPs con sti tute a fur ther re stric tion on their ef fec -
tive ness. For ex am ple, CACTUS in Mon tréal was open only from 9:00 am to
4:00 pm. In ru ral ar eas, clean nee dles pro vided in com mu nity clin ics or hos pi -
tal emer gency de part ments may be avail able only for two hours each week.382

369 Lurie, supra, note 367 at 1003-1004.
370 Ibid at 1005. See also J Bruneau, N
Lachance, J Soto et al. Changes in HIV
seroprevalence rates of IDUs attending needle
exchange programs (NEP) in Montreal: the
Saint-Luc cohort. Canadian Journal o f Infectious 
Diseases 1999 (Suppl B); 10. Abstracts of
Eighth Annual Canadian Conference on
HIV/AIDS Research, May 1999.
371 Strathdee et al, supra, note 15.
372 Bruneau et al, supra, note 350 at 1001.
373 Hankins, supra, note 88 at 1141.
374 Bruneau et al, supra, note 350 at 1001.
375 Les Programmes de Prévention du VIH
chez les utilisateurs de drogues par injection du
Q uébec: Une démarche co llective d’évaluation. 
Centre de Santé publique du Québec,
Ministère de la Santé et des Services Sociaux,
1998.
376 Ibid; and Hankins, supra, note 88 at 1141.
377 American Bar Association, supra, note 90 at 
233; H Stover, K Schaller. AIDS Prevention
with Injecting Drug Users in the Former West
Germany: A User-Friendly Approach on a
Municipal “Level.” In The Reduction of
Drug-Related Harm, supra, note 94 at 192.
378 Des Jarlais et al, supra, note 83 at 1582.
379 Hankins, supra, note 88 at 1141.
380 R Jürgens. HIV/AIDS in Prisons: Final
Report. Montréal: Canadian HIV/AIDS Legal
Network & Canadian AIDS Society, 1996; and
Hankins, supra, note 88 at 1138.
381 Gouvernement du Québec, supra, note 84 
at 35.
382 Hankins, supra, note 88.
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The re luc tance of phar ma cists in most parts of Canada to pro vide sy ringes to 
in jec tion drug us ers is an other con cern. In the 1980s, sev eral pro vin cial Col -
leges of Phar macy ad vised their mem bers not to sell in jec tion equip ment to
per sons likely to be il le gal drug us ers. This was based on the er ro ne ous be lief
that phar ma cists would be sub ject to crim i nal pros e cu tion for aid ing and abet -
ting a crim i nal act. As one ob server notes: “There is no doubt that re stricted
sales con trib uted in sub se quent years to the height ened vul ner a bil ity of drug
us ers to HIV, Hep a ti tis B and C, and other blood-borne in fec tions.”383 The Ca -
na dian Phar ma ceu ti cal As so ci a tion sub se quently rec om mended to
phar ma cists that nee dles and sy ringes be avail able for sale to drug us ers. De -
spite this shift in ori en ta tion, a na tional study pub lished in 1995 stated that
more ef fort was re quired from these pro fes sion als “if phar ma cists were to be -
come op ti mally ef fec tive pre ven tion part ners.”384

The crit i cal role of phar ma cists in fa cil i tat ing nee dle avail abil ity has been
em pha sized.385 Some phar ma cists con tinue to be re luc tant to make nee dles
avail able to drug us ers. They may be con cerned about the po ten tial neg a tive ef -
fects on their busi ness rev e nues and on the qual ity of ser vices pro vided to other 
cus tom ers; or worry about in creases in theft, or the re turn to phar ma cies of
used nee dles con tam i nated with HIV-infected blood.386

It has been ar gued that mea sures must be taken in Canada to en cour age
more phar ma cists to make avail able ster ile sy ringes to in jec tion drug us ers.
Par tic u larly in ru ral and semi-urban ar eas, phar ma cies may be one of the few
ways in which in jec tion drug us ers can ac cess such equip ment. It has been sug -
gested that phar ma cists who have par tic i pated in such harm-reduction
ac tiv i ties of fer peer ed u ca tion to col leagues to en cour age them to par take in
such health-prevention mea sures.387 It has also been rec om mended that phar -
ma cists con tem plate re duc ing the price of sy ringes for per sons who re turn their 
used sy ringes,388 as is the case in New Zea land.389

In or der for NEPs to be op ti mally ef fec tive in min i miz ing the trans mis sion
of HIV, it is fun da men tal that they not merely pro vide clean sy ringes to drug
us ers. Health care, coun sel ing, ed u ca tion, and sup port should also be of fered.
A 1997 Brit ish Co lum bia study found that in cit ies in which com pre hen sive
pro grams are of fered at NEPs that in clude HIV test ing, coun sel ing, ed u ca tion,
and drug treat ment op tions, HIV in ci dence and as so ci ated risk be hav iours de -
clined sig nif i cantly.390 How ever, NEPs should not re quire drug us ers to
par tic i pate in other ser vices pro vided by the NEP as a con di tion for the pro vi -
sion of clean sy ringes.391 An other im por tant com po nent, in stru men tal to the
suc cess of NEPs, is that staff treat in jec tion drug us ers as in di vid u als and with
re spect.392

Le gal Is sues

As pre vi ously dis cussed, it is le gal in Canada to give or sell ster ile sy ringes to
in jec tion drug us ers. How ever, NEP staff and drug us ers may be crim i nally
charged un der the CDSA for pos sess ing traces of il le gal drugs con tained in
used sy ringes. It is also worth not ing that while there is no le gal ob li ga tion to
vol un teer in for ma tion on il le gal drug use or to an swer po lice ques tions, NEP
per son nel can be com pelled by sub poena to give ev i dence and to pro duce the
fa cil ity’s re cords at trial.393 It has been sug gested that nee dle ex change pro -
gram staff col lect min i mal in for ma tion on the in di vid u als who par tic i pate in

383 Ibid at 1136.
384 Discussed in Hankins, ibid.
385 Preventing HIV  Transmission, supra, note
363 at 123; Des Jarlais et al, supra, note 83 at
1582.
386 Preventing HIV  Transmission, supra, note
363 at 124.
387 Hankins, supra, note 88 at 1136.
388 Ibid.
389 Loue et al, supra, note 343 at 386.
390 Strathdee et al, supra, note 15 at 63.
391 Des Jarlais et al, supra, note 83.
392 Ibid.
393 S Uspich, R Solomon. Notes on the
Potential Criminal Liability of a Needle
Exchange Program. Health Law  in Canada
1988; 42.
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the pro gram; in par tic u lar, the cli ent’s name and other iden ti fy ing in for ma tion
should not be amassed by coun sel ors and other per sons who work at nee dle ex -
change pro grams.

Meth a done Main te nance Treat ment Pro grams
MMT has been en dorsed in ter na tion ally as a means of ad dress ing opi ate de -
pend ence.394 As stated by Des Jarlais and Fried man, MMT is an im por tant
ex am ple of harm re duc tion that em pha sizes short-term prag matic goals in
place of long-term ide al is tic ob jec tives.395

As dis cussed above, in the chap ter on Pre scrip tion of Opi ates and Con -
trolled Stim u lants, MMT has many ad van tages, and strong ev i dence has
ac cu mu lated over the years re spect ing the safety and ef fec tive ness of meth a -
done.396 In par tic u lar, 

[m]ethadone main te nance has been dem on strated to re sult in sub -
stan tial and sus tained re duc tions in the use of il licit drugs, be hav ior
that places pa tients at risk for HIV, med i cal com pli ca tions of in jec -
tion-drug use, and crim i nal ac tiv ity, and with a sub se quent
im prove ment in over all med i cal, so cial and vo ca tional func tion -
ing.397

Bar riers to Ef fec tive Meth a done Pro grams

Re stric tions im posed in meth a done treat ment pro grams have oc curred for sev -
eral rea sons. They in clude philo soph i cal op po si tion to meth a done treat ment,
and re li ance on such treat ment to achieve ab sti nence from psy cho ac tive
drugs.398 As one ob server writes, “meth a done main te nance treat ment pro vides
a clear ex am ple of how reg u la tions can re duce the pub lic health ef fec tive ness
of a con tro ver sial pro gram for un pop u lar peo ple.”399 The US In sti tute of Med i -
cine con cluded that cur rent pol i cies place “too much em pha sis on pro tect ing
so ci ety from meth a done and not enough on pro tect ing so ci ety from the ep i -
dem ics of ad dic tion, vi o lence, and in fec tious dis eases that meth a done can help
re duce.”400 The same ob ser va tion has been made in Canada, where it has been
stated that the rules and reg u la tions of meth a done pro grams are of ten bar ri ers
to ef fec tive care of in jec tion drug us ers.401

Low num bers, lit tle fund ing, and other is sues

The num ber of her oin-dependent per sons in Canada who have been treated
with meth a done is low. Ac cord ing to a Qué bec re port, Swit zer land, Aus tra lia,
and even the United States have a higher pro por tion of her oin-dependent per -
sons in meth a done main te nance pro grams.402 A sim i lar con clu sion was
reached by a pro fes sional at the Cen tre for Ad dic tion and Men tal Health in On -
tario, who states that an ex am i na tion of meth a done-treatment spots per mil lion
ca pita re veals that Canada is at “the bot tom end” in com par i son with pub lic
health ju ris dic tions such as Aus tra lia, Swit zer land, and Bel gium.”403

In ad di tion, the fund ing of meth a done pro grams in Canada is in ad e quate,
and too few phy si cians and phar ma cists par tic i pate in pro vid ing MMT.404 As
will be dis cussed, the pro grams in Canada have also been crit i cized for the ar -
ray of rules and reg u la tions to which pa tients are sub jected. They in clude
rig or ous as sess ment pro ce dures, man da tory daily vis its, ab sti nence as a

394 Nadelmann, supra, note 95 at 52.
395 Des Jarlais & Friedman, supra, note 156.
396 Gerstin, supra, note 214 at 254.
397 P O’Connor, P Selwyn, R Schottenfeld.
Medical care for injection drug users with
human immunodeficiency virus infection. New
England Journal o f Medicine 1994; 331: 450 at
454.
398 Des Jarlais et al, supra, note 83 at 1581.
399 Ibid at 1583.
400 Federal Regulation of Methadone
T reatment. Washington DC: National Academy 
Press, 1995. Cited in Des Jarlais, ibid at 1581.
401 Millar, supra, note 86 at 17.
402 R Cloutier. Rapport du Comité sur les
traitments et les services cliniques associés à la
méthadone, présenté au sous-ministre adjoint à 
la Santé publique, 9 April 1999.
403 Fischer, supra, note 227 at 368.
404 Millar, supra, note 86 at 17.

Cur rent pol i cies place “too much
em pha sis on pro tect ing so ci ety from
meth a done and not enough on
pro tect ing so ci ety from the
ep i dem ics of ad dic tion, vi o lence, and 
in fec tious dis eases that meth a done
can help re duce.”
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con di tion of treat ment, and ran dom urine sam pling.405 Other bar ri ers are user
fees im posed on par tic i pants in meth a done pro grams, and phar macy fees.406

Meth a done pro grams have been crit i cized for their ab sti nence ori en ta tion.
Pa tients in many of these pro grams are ex pected to re frain from
non-prescription drug use. Urine test ing is used as the pri mary means of de ter -
min ing com pli ance. Such reg u la tions are con sid ered a de ter rent to the
treat ment of drug-dependent per sons. It has been stated that:407

Drug ser vices are to pri or i tize the need to make and main tain con -
tact with in ject ing drug us ers in or der that they might work upon
chang ing be hav ior. In or der to max i mize con tact, ser vices can no
lon ger af ford to work with those who seek to stop us ing drugs. It has 
been es ti mated that only be tween 5 to 10% of the drug-using pop u -
la tion are pre pared to con sider en ter ing an ab sti nence-oriented
pro gram at any time.

Rules and reg u la tions

Pur su ant to sec tion 68(1)(d) of the Nar cotic Con trol Reg u la tions, the Min is ter
of Health may in writ ing au tho rize any prac ti tio ner to sell, pre scribe, give, or
ad min is ter meth a done. Re quests for au tho ri za tion to pre scribe meth a done are
re viewed by the Bu reau of Drug Sur veil lance. Au tho ri za tion is pro vided by the 
Ther a peu tic Prod ucts Pro gram on be half of the Min is ter of Health.408

In 1972 it be came man da tory for phy si cians to ob tain au tho ri za tion from the 
fed eral gov ern ment to pre scribe meth a done. As pre vi ously dis cussed, this new
pro cess re sulted in a re duced num ber of health-care pro vid ers who were pre -
pared to treat opioid-dependent per sons with meth a done. In 1992 the fed eral
Health Pro tec tion Branch pro duced guide lines on meth a done main te nance en -
ti tled The Use of Opioids in the Man age ment of Opioid De pend ence.409

Re quire ments to be met for phy si cians to pre scribe meth a done, cri te ria for ad -
mis sion of pa tients to meth a done pro grams, urine drug test ing, dos age, and
carry priv i leges were con tained in the fed eral guide lines. There were com -
plaints by phy si cians and pa tients that the guide lines were overly re stric tive
and that they im peded ac cess to treat ment.410 In 1996, the fed eral gov ern ment
trans ferred au thor ity to the provinces to de lin eate the con di tions un der which
phy si cians are per mit ted to pre scribe meth a done.411 It is still nec es sary for phy -
si cians to ob tain fed eral au tho ri za tion pur su ant to the Nar cotic Con trol
Reg u la tions to pre scribe and ad min is ter meth a done to their pa tients.

Phy si cians, other health-care pro fes sion als, and pa tients con tinue to view
the cur rent pro cess in Canada as a dis in cen tive for drug-dependent per sons to
seek treat ment for their drug de pend ence. In Jan u ary 1999, an On tario phy si -
cian wrote:412

Tre men dous con tro versy ex ists about the se vere re stric tions ap plied 
to pa tients tak ing meth a done – re stric tions which do not ap ply in
any fash ion to the pre scrib ing of other equally or more dan ger ous
nar cot ics. It would take a trea tise to ex plain the po lit i cal and philo -
sophic his tory un der ly ing the se ver ity of stan dards which must be
met by On tario meth a done pa tients... [who] gen er ally view the
Guide lines as op pres sive and in con tra dic tion to pa tient au ton omy.

405 Ibid.
406 Ibid.
407 PA O’Hare. A Note on the Concept of
Harm Reduction. In The Reduction of
Drug-Related Harm, supra, note 94.
408 National Consultation Meeting on
Methadone Maintenance Treatment, 19-20
February 1998.
409 Ottawa: Minister of Supply and Services,
1992.
410 National Consultation Meeting, supra, note
408, presentation by JM Ruel on a historical
perspective of methadone treatment in
Canada.
411 Hankins, supra, note 88 at 1141.
412 Letter dated 7 January 1999 from P Berger.
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An other health-care pro fes sional in Brit ish Co lum bia has stated that the rules
and reg u la tions that cur rently ex ist – rig or ous as sess ment pro ce dures, daily
vis its, and ran dom urine sam pling – de ter many drug-dependent per sons from
seek ing treat ment.413

In ad e quate dos ages of meth a done for pa tients, for ex am ple, have been a
sub ject of con tro versy. As one ob server notes, the goal of phy si cians is to
achieve a ther a peu ti cally ef fec tive dose. It is as serted that rel a tively
high-dosage treat ment that in cludes the par tic i pa tion of pa tients in dis cus sions
re sults in higher re ten tion rates.414 In North Amer ica, most meth a done pro -
grams lose an av er age of one-third of their cli ents in the first 12 months and
an other third in the fol low ing 12 to 24 months.415 It is stated that con sid er able
vari a tion ex ists in the rate at which pa tients me tab o lize meth a done due to dif -
fer ences in me tab o lism and ab sorp tion from the gas tro in tes ti nal tract.416 The
com plex ity and ri gid ity of reg u la tions im posed on phy si cians, it is ar gued, is
con trary to the no tion that treat ment is in di vid u al ized in ac cor dance with the
needs of the pa tient.417 As some health pro fes sion als state, max i mum doses
may be dic tated by pol i tics or pol icy rather than by med i cal cri te ria.418

A brief re view will be un der taken of the meth a done guide lines or reg u la -
tions that ex ist in some of the provinces – Al berta, On tario, and Brit ish
Co lum bia. This sum mary will re veal some of the con di tions im posed on phy si -
cians and pa tients who par tic i pate in pro grams that treat opioid de pend ence.
On tario

In 1996 the On tario Col lege of Phy si cian and Sur geons, the Ad dic tion Re -
search Foun da tion, and the On tario Col lege of Phar ma cists de vel oped
Meth a done Main te nance Guide lines419 for the province. To be el i gi ble to par -
tic i pate in an On tario meth a done pro gram:

l the can di date must be at least eigh teen years old;
l he or she must meet the cri te ria set out in Di ag nos tic and Sta tis ti cal Man ual

for Men tal Dis or ders (DSM-IV) for opioid de pend ence;
l the can di date must have or had ex ten sive past opioid use and/or failed treat -

ment; and
l the re sults from a urine test for opioids must be pos i tive.

Both med i cal and psy cho log i cal as sess ments are con ducted on the pro spec tive
pa tient. A treat ment agree ment that de lin eates the re spon si bil i ties and ob li ga -
tions of the pa tient must be signed. The pa tient must be in formed if the
ad dic tion treat ment cen tre at which they are seek ing treat ment does not pro -
vide com pre hen sive med i cal care.

Urine tox i col ogy screen ing is con ducted to en sure that the pa tient is in gest -
ing the meth a done that is pre scribed, as well as to de tect whether the pa tient is
us ing any other non-prescribed drugs. It is stated in the Guide lines that “as a
gen eral rule, the va lid ity of urine screen re sults in creases if the col lec tion is
done un der su per vi sion.” A urine sam ple is taken from the pa tient twice a week 
dur ing the pe riod of meth a done sta bi li za tion, af ter which it is con ducted ran -
domly. A sug gested pro to col is pro vided in the On tario guide lines for doses of
meth a done.

Carry or take-home med i ca tion is not rec om mended dur ing the first
three months of sta bi li za tion. Af ter that pe riod, pa tients con sid ered to be

413 Millar, supra, note 86 at 17.
414 Zweben & Payte, supra, note 213 at 591.
415 Price & D’Aunno, supra, note 236 at 46.
416 Fischer, supra, note 215.
417 Zweben & Payte, supra., note 213 at 591.
418 Des Jarlais et al, supra., note 83 at 1581.
419 Methadone Maintenance Guidelines, supra, 
note 212.
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“func tion ally sta ble” are el i gi ble for carry priv i leges. A list of cri te ria is
pro vided for this as sess ment, which in cludes ab sti nence, ac tive par tic i pa -
tion in the meth a done pro gram, and so cial in te gra tion such as se cur ing
em ploy ment. Pa tients in volved in the meth a done pro gram for a
three-month pe riod are per mit ted three take-home doses, five doses are
given to those who have par tic i pated in the pro gram for six months, and pa -
tients who have com pleted twelve months are el i gi ble for six take-home
doses.

The On tario Min is try of Health, which funds the Col lege of Phy si cians and
Sur geons of On tario to ad min is ter the meth a done pro gram, has asked the Col -
lege to pro vide qual ity as sur ance. In 1998 the Col lege au dited phy si cians who
pre scribe meth a done. Some phy si cians were in structed by the Col lege to re -
frain from pre scrib ing meth a done, as they failed to strictly ad here to the
guide lines. Le gal coun sel was re tained by the phy si cians and a set tle ment was
reached with the On tario Col lege.
Brit ish Co lum bia

The Col lege of Phy si cians and Sur geons of Brit ish Co lum bia, like their On -
tario coun ter parts, also have meth a done main te nance guide lines.420 El i gi bil ity
to par tic i pate in a meth a done pro gram is sim i lar to the On tario guide lines. In
terms of urine drug test ing, sam ples are taken from pa tients two times a week
dur ing the first three months of treat ment. Some pa tients are su per vised while
they uri nate. Af ter this pe riod, ran dom urine test ing oc curs at least twice a
month. Pa tients are in structed not to use il le gal drugs. Pos i tive urine test re sults 
may re sult in with drawal from the meth a done pro gram.

Carry priv i leges are lim ited, ac cord ing to the BC guide lines, be cause of the
pos si bil ity of meth a done di ver sion. In all cir cum stances, carry priv i leges are
lim ited to a max i mum of four days. Daily doses of meth a done that ex ceed 100
mg must be jus ti fied and the rea sons clearly doc u mented on the file of the pa -
tient; con sul ta tion must have taken place with the med i cal li cens ing au thor ity,
and Health Canada must be in formed in writ ing. With the ex cep tion of car ry -
ing priv i leges, daily meth a done doses must be in gested un der the di rect
su per vi sion of a health pro fes sional. The num ber of pa tients a pri vate prac ti tio -
ner may treat is de pend ent on the pro fes sional and ther a peu tic in volve ment
re quired for each pa tient. The max i mum case load is to be de ter mined by
Health Canada and the med i cal li cens ing au thor ity.
Al berta

In Al berta, an agency of the pro vin cial gov ern ment, the Al berta Al co hol and
Drug Abuse Com mis sion (AADAC), has pub lished guide lines on meth a -
done.421 Only those per sons who have long-term opi ate ad dic tions and who
have un suc cess fully tried other forms of treat ment may en ter a meth a done pro -
gram. Pa tients are ex pected to ab stain from the con sump tion of all other drugs.
This in cludes mar i juana/hash ish, al co hol, and other mind-altering and nar cotic 
an al ge sic drugs. Urine test ing is rou tinely con ducted to en sure that pa tients are
com pli ant with this rule. A heat-sen si tive strip is placed in the urine. Pa tients
who con tinue to use un au tho rized drugs are placed on man da tory with drawal.

Af ter four to six weeks in the pro gram, cli ents who are sta bi lized on a spe -
cific dose of meth a done are per mit ted to ob tain their meth a done from a
com mu nity phar macy. Cli ents are re quired to pay for their meth a done and

420 College of Physicians and Surgeons of
British Columbia, Methadone Maintenance; and 
College of Physicians and Surgeons of British
Columbia, Golden Rules Methadone
T reatment Guidelines.
421 See references in: AADAC Adult Services.
Opiate Dependency Program – Client’s
Manual. West End Treatment Centre.
Edmonton, September 1998; AADAC Adult
Services. A brief description of West End
Treatment Centre Opiate Dependency
Program, undated; AADAC Adult Services.
Opiate Dependency Program – Pharmacist’s
Manual. West End Treatment Centre.
Edmonton, 1997.
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must con sume their dos age at the phar macy. This is de signed to pre vent di ver -
sion. Carry-out priv i leges are per mit ted for a max i mum of four days.
Prison Pol icies

Con cern also ex ists about lim ited ac cess to MMT in pris ons. In Sep tem ber
1996 the Brit ish Co lum bia Cor rec tions Branch adopted a pol icy of con tin u ing
meth a done for in car cer ated adults who were al ready on MMT in the com mu -
nity, be com ing the first cor rec tional sys tem in Canada to make MMT avail able 
in a uni form way. On 1 De cem ber 1997 the fed eral prison sys tem fol lowed
suit. To day, in the fed eral and in many – but not all – pro vin cial sys tems, in -
mates who were al ready on MMT out side can con tinue such treat ment in
prison. How ever, no Ca na dian sys tem has adopted a pol icy of mak ing MMT
avail able to opi ate-dependent pris on ers who were not re ceiv ing it prior to in -
car cer a tion. A few sys tems are, how ever, con sid er ing do ing this in the near
fu ture, and the fed eral sys tem has al ready im ple mented an “Ex cep tional Cir -
cum stance” pol icy un der which some in mates who are “in dire need for
im me di ate in ter ven tion” can ac cess MMT even if they were not on such treat -
ment on the out side.422

Eth i cal Con sid er ations
Roy writes:

The gov ern ing pur pose or end of these pro grams is the re duc tion or
elim i na tion of a con stel la tion of harms that ac com pany ad dic tion to
drugs and in jec tion drug use. The NEPs and MMTPs are means to
achieve that end. 

How ever, these pro grams do not work as ef fec tive means when they 
are op er a tive in ways that im pose re stric tions that con demn the pro -
grams to fall far short of the needs of the per sons for whom they
were de signed. These pro grams also fail if their mode of im ple men -
ta tion con tra dicts one of the es sen tial ends of the pro gram. In the
case of MMTPs, one of the goals is to help peo ple sta bi lize their
lives and be come so cially re ha bil i tated (able to run a home, at tend
school, hold a job), in short, to re gain in creas ing lev els of hu man
dig nity. How can this hap pen, how ever, if the MMTPs are run in a
fash ion that rid i cules a per son’s dig nity, in vades a per son’s ba sic
pri vacy, and de nies a per son’s au ton omy?423

Ac cord ing to the harm-reduction ethic, any step to re duce the harms as so ci ated 
with drug use is valu able.424 Drug ad dic tion is con fronted prag mat i cally with -
out mor al iz ing. The harm-reduction ethic does not seek to achieve ab sti nence
now:

Harm re duc tion en com passes ab sti nence as a de sir able goal, but
rec og nizes that when ab sti nence is not pos si ble, it is not eth i cal to
ig nore the other avail able means of re duc ing hu man suf fer ing.425

The eth ics of harm re duc tion is founded on the no tion that a drug user’s pres ent 
is in flu enced by the past, but that the past does not de ter mine the drug user’s
fu ture. New achieve ments can be ac com plished in the fu ture but the past will
not quickly dis si pate. If nee dle ex change and meth a done pro grams are judged

422 See HIV/AIDS in Prisons - Info Sheet 7.
Prevention and T reatment: Methadone.
Montréal: Canadian HIV/AIDS Legal Network,
1999.
423 Roy, supra, note 109.
424 Ibid.
425 N Gunn, C White, R Srinivasan. Primary
care as harm reduction for injection drug users. 
Journal o f the American Medical Association
1998; 280: 1191 at 1195.
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to be mor ally wrong, or are con sid ered a ca pit u la tion to de vi ance, the means
re quired to re duce harms to drug us ers will be ob structed.

In Loue et al,426 the four prin ci ples of (1) be nef i cence and non-maleficence;
(2) re spect for per sons (au ton omy and dig nity); (3) jus tice and fair ness; and (4)
util i tar i an ism are ap plied to NEPs. These prin ci ples can be equally ap plied to
meth a done pro grams.

Be nef i cence and non-maleficence re flect the prin ci ple of max i mi za tion of
good to the pa tient and the minimization of harm. Nee dle ex change pro grams
ben e fit par tic i pants by re duc ing the risk of fa tal dis eases such as HIV or hep a ti -
tis C in in jec tion drug us ers. Re spect for per sons en tails the right of an
in di vid ual to self-determination, or the abil ity to make in formed de ci sions re -
gard ing the course of ac tion to be taken.427 NEPs seek to help drug us ers make
healthy de ci sions such as the use of ster ile sy ringes in the in jec tion of drugs.
NEPs can also pro mote re spect for per sons by in creas ing ac cess to drug treat -
ment ser vices and by mak ing coun sel ing avail able. Re spect for per sons also
re quires that con fi den ti al ity of cli ents be rig or ously main tained, par tic u larly
when the fail ure to do may re sult in so cial stig ma ti za tion and crim i nal pros e cu -
tion.428 The eth i cal prin ci ple of jus tice and fair ness man dates an eq ui ta ble
dis tri bu tion of bur dens and ben e fits among in di vid u als in a com mu nity. In suf -
fi cient re sources have been al lo cated in our so ci ety to ad dress the prob lems of
in jec tion drug us ers. The prin ci ple of util i tar i an ism dic tates the max i mi za tion
of good to so ci ety. When in jec tion drug us ers en ter treat ment pro grams on the
rec om men da tion of NEP staff, the num ber of in di vid u als in a com mu nity who
re quire med i cal care is re duced; this has an im pact on drug-related mor bid -
ity.429

Rec om men da tions
The fol low ing rec om men da tions, if im ple mented, would go a long way to ward 
en sur ing that nee dle ex change and meth a done main te nance treat ment pro -
grams in Canada better ful fill their goals.
Meth a done
50. Fed eral, pro vin cial, and ter ri to rial gov ern ments should take mea sures to en -

sure that meth a done main te nance pro grams are avail able to per sons in all
provinces and ter ri to ries, in clud ing in ru ral and semi-urban ar eas.

51. Gov ern ment health of fi cials and Col leges of Phy si cians and Sur geons should
en sure that com pre hen sive ser vices are avail able to per sons who par tic i pate
in meth a done pro grams. This in cludes pri mary health care, coun sel ing, ed u -
ca tion, and sup port ser vices.

52. Cor rec tional sys tems should en sure that pris on ers who were in a meth a done
main te nance pro gram prior to in car cer a tion are able to con tinue meth a done
main te nance treat ment while in car cer ated, and that pris on ers are able to
start such treat ment in prison when ever they would have been el i gi ble for it
out side.

53. To dis pel the ex ist ing myths about meth a done main te nance treat ment, pro -
vin cial and ter ri to rial health de part ments should take mea sures to en sure that
pub lic ed u ca tion pro grams and ma te ri als on meth a done pro grams are dis -
sem i nated in all ar eas of the coun try.

54. Health Canada, pro vin cial and ter ri to rial health min is tries, and Col leges of
Phy si cians and Sur geons, in con sul ta tion with drug us ers and com mu -
nity-based agen cies, should un der take a re view of the meth a done reg u la tions

426 Loue et al, supra. note 343.
427 Ibid.
428 Ibid.
429 Ibid.
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and rules to en sure that they are in con for mity with the care, treat ment, and
sup port needs of in jec tion drug us ers.

55. The As so ci a tion of Ca na dian Med i cal Col leges, health sci ence fa cil i ties at uni -
ver si ties, and the Ca na dian As so ci a tion of Teaching Hos pi tals should en sure
that courses on drug use, meth a done main te nance pro grams, and pain man -
age ment are in tro duced into the cur ric ula of schools of med i cine, phar macy,
and nurs ing.

56. Health Canada and pro vin cial and ter ri to rial health of fi cials, in con sul ta tion with 
drug us ers and com mu nity-based agen cies, should de velop qual ity-control
mea sures for meth a done pro grams in Canada.

57. Fed eral, pro vin cial and ter ri to rial health of fi cials should en sure that meth a done 
pro grams are re spon sive to the needs of dif fer ent pop u la tions (eg, Ab orig i nal
per sons).

58. Pro vin cial and ter ri to rial health of fi cials and Col leges of Phy si cians and Sur -
geons should take mea sures to en sure that meth a done pro grams are based on
prin ci ples of harm re duc tion. Re spect for per sons, flex i bil ity of treat ment, and
con sis tency in treat ment should be in te gral com po nents of ev ery pro gram.

59. Col leges of Phy si cians and Sur geons should con sider whether a spe ci al ity in ad -
dic tion med i cine should ex ist.

Nee dle Ex change Pro grams
60. The fed eral, pro vin cial, ter ri to rial, and mu nic i pal gov ern ments should en sure

that nee dle ex change pro grams are eas ily ac ces si ble to in jec tion drug us ers in
all parts of Canada.

61. The fed eral gov ern ment should re peal crim i nal laws that sub ject drug us ers
and nee dle ex change staff to crim i nal li a bil ity for hav ing in their pos ses sion drug 
par a pher na lia con tain ing res i due of il le gal sub stances.

62. A meet ing should be funded by the fed eral, pro vin cial, ter ri to rial, and mu nic i pal 
gov ern ments for peo ple work ing in nee dle ex change pro grams across the
coun try in or der to de velop best-practices doc u ments.

63. Health of fi cials should en sure that a quota sys tem on nee dles ex changed at
nee dle ex change pro grams is aban doned; in jec tion drug us ers should have ac -
cess to as many nee dles as they re quire, at no cost.

64. Health Canada should fund a study of the le gal and eth i cal is sues sur round ing
the pro vi sion of ster ile nee dles to mi nors.

65. Cor rec tional sys tems should make ster ile in jec tion equip ment avail able in
pris ons.

66. Phar ma ceu ti cal as so ci a tions as well as li cens ing bod ies should en cour age phar -
ma cists to dis trib ute ster ile sy ringes.
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Con clu sion
Canada is in the midst of a pub lic health cri sis con cern ing HIV/AIDS and in -
jec tion drug use. The num ber of HIV in fec tions and AIDS cases at trib ut able to
in jec tion drug use has been climb ing steadily. By 1996, half of the es ti mated
new HIV in fec tions were among in jec tion drug us ers.

Can ada’s re sponse to this cri sis is far from be ing con certed and ef fec tive. In -
deed, the lack of ap pro pri ate ac tion has led some to con clude that an other
pub lic health trag edy, com pa ra ble to the blood trag edy in the 1980s, is un der -
way, il lus trat ing that lit tle if any thing has been learned from the les sons taught
by that trag edy. As Skirrow says:

A marginalized com mu nity (in this case in jec tion drug us ers) is ex -
pe ri enc ing an ep i demic of death and dis ease re sult ing not from
any thing in her ent in the drugs that they use, but more from the in ef -
fec tive and dys func tional meth ods that char ac ter ize our at tempts to
con trol il le gal drugs and drug us ers. There is the same un will ing -
ness to care fully an a lyze the prob lem or to de part from tra di tional
meth ods and con ven tional thought that was in te gral to the blood
trag edy. There is a strug gle for power and con trol over the is sue be -
tween law en force ment and pub lic health. There is a pro found lack
of un der stand ing among de ci sion-makers and many health pro fes -
sion als re gard ing the na ture of the com mu nity and in di vid u als at
risk.430

This re port and the ex ten sive con sul ta tions lead ing to it have shown, once
again, that the le gal sta tus of drugs in Canada con trib utes to the dif fi cul ties en -
coun tered in ad dress ing HIV among in jec tion drug us ers. How ever, it also
shows that much can be done now, with out wait ing for the much-needed le gal

430 J Skirrow. Lessons from Krever – A
Personal Perspective. Canadian HIV/AIDS
Policy & Law Newsletter 1999; 4(2/3): 35-41
at 40-41.
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changes, within the cur rent le gal frame work; in deed, much must be done, as
eth i cal anal y sis re veals, be cause cur rent ap proaches do not with stand eth i cal
scru tiny:

It is eth i cally wrong to con tinue criminalizing ap proaches to the
con trol of drug use when these strat e gies: fail to achieve the goals
for which they were de signed; cre ate evils equal to or greater than
those they pur port to pre vent; in ten sify the marginalization of vul -
ner a ble peo ple; and stim u late the rise to power of so cially
de struc tive and vi o lent em pires.

It is eth i cally wrong to con tinue to tol er ate com pla cently the tragic
gap that ex ists be tween what can and should be done in terms of
com pre hen sive care for drug us ers and what is ac tu ally be ing done
to meet these per sons’ ba sic needs.

It is eth i cally wrong to con tinue pol i cies and pro grams that so uni -
lat er ally and utopically in sist on ab sti nence from drug use that they
ig nore the more im me di ately com mand ing ur gency of re duc ing the
suf fer ing of drug us ers and as sur ing their sur vival, their health, and
their growth into lib erty and dig nity.

It is eth i cally wrong ut terly to ne glect to or ga nize the stud ies needed 
to de liver the knowl edge re quired to care more ad e quately for per -
sons who use drugs and are HIV-infected.

It is eth i cally wrong to ex clude HIV-infected drug us ers from par -
tic i pa tion in clin i cal tri als when that ex clu sion is based not on
sci en tific rea sons but rather on prej u dice, dis crim i na tion, or sim ply
on con sid er ations of clin i cal-trial con ve nience for the in ves ti ga tors.

It is eth i cally wrong to tai lor or sup press the in for ma tion about il le -
gal drugs that in di vid ual us ers, pro fes sion als, and cit i zens gen er ally
need to know in or der to act re spon si bly.

It is eth i cally wrong to set up treat ment or pre ven tion pro grams in
such a way that what the pro gram gives with one hand, it takes away 
with the other. 

It is im per a tive that per sons who use drugs be rec og nized as pos -
sess ing the same dig nity, with all the eth i cal con se quences of this
eth i cal fact, as all other hu man be ings.431

Im ple menting the rec om men da tions in this re port will have an im me di ate im -
pact on Can ada’s abil ity to pre vent the fur ther spread of HIV and other
in fec tions among in jec tion drug us ers, and to pro vide care, treat ment, and sup -
port to those al ready liv ing with HIV or AIDS. Im ple menting these
rec om men da tions must there fore be come an ur gent pri or ity. 431 Roy, su pra, note 109.
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Ap pen dix A: List of
Rec om men da tions
The Cur rent Le gal Sta tus of Drugs
1. In the long term, fed eral and pro vin cial gov ern ments should es tab lish a more

con struc tive al ter na tive to the cur rent le gal frame work, and pro vide the re -
search, ed u ca tional, and so cial pro gram ming re quired to re duce the harms of
drug use. Gov ern ments, and all Ca na di ans, must:
l ac knowl edge the ex tent of drug use and the di ver sity of drug us ers in

Canada;
l ac knowl edge that Can ada’s cur rent drug laws have a dis pro por tion ate im -

pact on the most vul ner a ble in Ca na dian so ci ety, in clud ing Ab orig i nal
peo ple, ra cial mi nor i ties, and women;

l ac knowl edge that cur rent laws in crease rather than de crease the harms
from drug use and, in par tic u lar, marginalize drug us ers;

l rec og nize the hu man rights of drug us ers, and rec og nize the ways in which
cur rent laws and trea ties vi o late the hu man rights of drug us ers in Canada;
and

l if nec es sary, de nounce in ter na tional drug-con trol con ven tions if these
pres ent in sur mount able bar ri ers to im ple ment ing more con struc tive drug-
con trol pol i cies and laws in Canada that are based on a harm-re duc tion
model.

2. In the short term, un der the ex ist ing le gal frame work, the fed eral and pro vin -
cial gov ern ments should fund re search on the dif fer en tial im pact of cur rent
drug leg is la tion, pol i cies, and prac tices ac cord ing to race, class, gen der, and
other so cio eco nomic fac tors.
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3. In con sul ta tion with drug us ers and com mu nity-based agen cies pro vid ing ser -
vices to drug us ers, the fed eral and pro vin cial gov ern ments should as sess the
pos i tive out comes of ini tia tives such as di ver sion pol i cies, al ter na tive mea -
sures, and the pi lot pro jects im ple ment ing such al ter na tives. If as sessed
fa vour ably, such ini tia tives should be fur ther ex panded to tem per the pu ni tive
ap proach cur rently re flected in Ca na dian drug laws and pol i cies.

4. The fed eral gov ern ment should make use of its reg u la tory and ex emp tion
pow ers un der cur rent leg is la tion to ex pressly ex clude in jec tion equip ment
con tain ing traces of il le gal drugs from the def i ni tion of “con trolled sub stance”
in the Con trolled Drugs and Sub stances Act.

5. The fed eral gov ern ment should take the nec es sary steps to clar ify that those
op er at ing nee dle ex change or dis tri bu tion pro grams are not li a ble to crim i nal
pros e cu tion un der the drug par a pher na lia pro vi sions of the Crim i nal Code for
the “sale” of “in stru ments or lit er a ture for il licit drug use.”

6. The fed eral gov ern ment should use its reg u la tory and ex emp tion power un -
der the Con trolled Drugs and Sub stances Act to de crim i nal ize the pos ses sion of
small amounts of cur rently il le gal drugs for per sonal use, at least when med i -
cally pre scribed by a qual i fied and au tho rized health-care pro fes sional.

7. The fed eral gov ern ment should en sure that there is a fair and timely pro cess
by which Ca na di ans and their health-care pro fes sion als can ap ply for med i cal
ac cess to cur rently il le gal drugs.

Drug Use and Pro vi sion of Health and So cial Ser vices
8. In the long term, laws should be changed so as to en able pro vi sion of cur rently 

il le gal drugs to drug us ers while they are in care, so as to re move a bar rier to
drug us ers ac cess ing health care and other so cial ser vices and to re move the
threat of crim i nal li a bil ity for ser vice pro vid ers who wish to pro vide care,
treat ment, and sup port with out in sist ing on ab sti nence by pa tients who use
cur rently il le gal drugs.

9. In the short term, within the cur rent leg is la tive/reg u la tory frame work, the
fed eral gov ern ment should adopt a reg u la tion that au tho rizes the re lease of
psy cho ac tive drugs in the con text of pal lia tive care, re spect ing the dig nity of
drug us ers in the dy ing pro cess.

10. Health Canada should fund an eth i cal and le gal anal y sis of four or five sit u a -
tions or sce nar ios fre quently en coun tered in the pro vi sion of HIV-re lated
ser vices to drug us ers (such as pro vid ing an in jec tion room for drug us ers in a
res i den tial or in sti tu tional set ting). These sit u a tions should be se lected in col -
lab o ra tion with agen cies and or ga ni za tions that pro vide these ser vices.

11. Pro fes sional as so ci a tions should de velop eth i cal and prac tice guide lines for
ser vice pro vid ers in dif fer ent ar eas of care in volv ing HIV/AIDS and in jec tion
drug use – pri mary health care, com mu nity clin ics, phar macy ser vices, res i -
den tial care, pal lia tive care, hous ing ser vices. These guide lines should ad dress
the ten sions be tween the le gal con straints and the eth i cal im per a tive of pro -
vid ing ser vices to HIV-pos i tive drug us ers. The guide lines should be
de vel oped in con sul ta tion with drug us ers and com mu nity-based or ga ni za -
tions pro vid ing ser vices to drug us ers and/or peo ple with HIV/AIDS.
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12. Pro fes sional as so ci a tions should or ga nize a com pre hen sive train ing pro gram
for health-care pro vid ers, so cial ser vice pro vid ers, mem bers of the po lice
force, and law yers, af ter the le gal/eth i cal anal y sis has been com pleted and the
guide lines have been de vel oped.

13. Fed eral and pro vin cial health of fi cials should fund a se ries of na tional meet ings
of front-line work ers and drug us ers to dis cuss the pol i cies and prac tices in -
volved in the care of drug us ers. The pur pose of the meet ings is to share
in for ma tion and ex pe ri ences, de lin eate best prac tices, and con trib ute to the
de vel op ment of train ing pro grams and the eth i cal and prac tice guide lines.
Fed eral and pro vin cial health min is tries and pro fes sional as so ci a tions should
or ga nize reg u lar work shops and sem i nars for pro vid ers of HIV-re lated ser -
vices to drug us ers. This will pro vide a fo rum for in for ma tion shar ing, prob lem 
solv ing, and skills build ing. HIV/AIDS med i ca tion, sup port ser vices, hous ing,
hos pices, and pal lia tive care are some top ics to be ex plored.

14. As part of the Ca na dian Strat egy on HIV/AIDS, Health Canada should de velop 
and im ple ment, in close col lab o ra tion with rel e vant stake holders, a strat egy
for in te grat ing HIV/AIDS and drug pro gram ming in Canada. In de vel op ing
such in te grated pro gram ming, due con sid er ation must be given to the im pli -
ca tions for drug laws and pol i cies of a pub lic health, harm-re duc tion model of
re spond ing to the use of il le gal drugs.

Treat ment
Ba sic Prin ci ples

15. Health-care pro fes sion als should en sure that the pro vi sion of ser vices to drug
us ers is not con tin gent upon drug us ers’ agree ment to en ter drug treat ment
pro grams.

16. Health-care pro fes sion als must not with hold or re fuse treat ment (in clud ing
ap pro pri ate pain med i ca tion) sim ply be cause a per son with HIV/AIDS is a
drug user.

17. The gov ern ing ap proach in pro vid ing care and treat ment to HIV-pos i tive drug
us ers should be to adapt the ther a peu tic reg i men to the needs of drug us ers,
rather than re quire drug us ers to adapt to the ther a peu tic reg i men.

18. Phy si cians and drug us ers should jointly ex plore ther a peu tic op tions re gard ing 
the most ap pro pri ate reg i men. This pro cess should be gov erned by prin ci ples
of hu man ity, au ton omy, lu cid ity, and fi del ity.

19. Pro vin cial hu man rights com mis sions that have not done so should adopt pol i -
cies clearly stat ing that drug de pend ency con sti tutes a pro hib ited ground of
dis crim i na tion.

Medical Treat ment

20. Health-care pro fes sion als and ethicists should col lect in for ma tion for the pur -
pose of de vel op ing guide lines on the clin i cal and eth i cal is sues that arise in
prac tice with re spect to the med i cal treat ment of drug us ers. This should in -
clude the as sess ment of the ap pro pri ate ness of im pos ing re stric tions on drug
us ers, such as the ces sa tion of drug use, in spe cific clin i cal sit u a tions.
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21. The Ca na dian Med i cal As so ci a tion, pro vin cial med i cal as so ci a tions, and pro -
vin cial Col leges of Phy si cians and Sur geons should es tab lish a net work of
phy si cians who have ex pe ri ence and/or in ter est in the de liv ery of health care
and treat ment to drug us ers, to dis cuss per ti nent is sues and to ad vo cate for
change with re spect to the med i cal treat ment of HIV-pos i tive drug us ers.

HIV Antiretroviral Ther apy

22. The phar ma ceu ti cal in dus try must de velop sim pler HIV drug reg i mens that
can be more eas ily ad hered to by HIV-pos i tive drug us ers (as well as other
peo ple with HIV/AIDS).

23. Pub lic health should of fer or make avail able sup port to drug us ers who re -
quire as sis tance in ad her ing to HIV ther a pies. This should in clude fund ing
out reach pro grams de signed to de liver HIV ther a pies to drug us ers.

Pre scrip tion of Opi ates and Con trolled Sub stances
24. In the lon ger term, Health Canada should de velop plans to per mit phy si cians

to pre scribe opi ates and con trolled stim u lants.
25. In the shorter term, pi lot pro jects in volv ing the pre scrip tion of her oin, co -

caine, and am phet amines should be au tho rized, funded, and ini ti ated in
Canada. The pi lot pro jects should:
l in volve both drug us ers and gen eral prac ti tio ners in the de sign, im ple men -

ta tion, as sess ment of out comes, and rec om men da tions for prac tice;
l be ac com pa nied by pub lic ed u ca tion at the lo cal, pro vin cial, and na tional

lev els that pres ents the ben e fits of the pro ject to drug us ers and to the
com mu nity at large;

l con tain a multi-phase de sign that in cludes plans once the tri als are com -
pleted for im ple ment ing such treat ment op tions more widely if the pi lot
pro jects are deemed suc cess ful in achiev ing harm-re duc tion ob jec tives;
and

l ad dress the prob lems likely to be en coun tered by drug us ers and
health-care pro vid ers when the tran si tion is made from a con trolled clin i cal 
trial to gen eral prac tice.

Drug Users and Studies of HIV/AIDS and Il le gal Drugs
The Re search Agenda

26. The Med i cal Re search Coun cil and phar ma ceu ti cal com pa nies, in con sul ta tion 
with com mu nity groups and drug us ers, should de velop a com pre hen sive re -
search agenda that iden ti fies pri or i ties in re search for in jec tion drug us ers.

27. Mem bers of the med i cal and sci en tific pro fes sions should con duct re search
on is sues rel e vant to HIV/AIDS and drug use, such as the in ter ac tions be -
tween il le gal and pre scribed drugs, and the ef fects of il le gal drugs on the
pro gres sion of HIV dis ease. 

28. Phar ma ceu ti cal com pa nies should take a lead er ship role in pro mot ing stud ies
that test the in ter ac tion of HIV/AIDS drugs with il le gal drugs.
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29. Clin i cal re search ers should rec og nize the im por tance of con duct ing re search
for and by First Na tions groups as well as other com mu ni ties af fected by
HIV/AIDS.

30. The Na tional Health Re search and De vel op ment Pro gram of Health Canada
should pro vide fund ing to de velop ca pac ity build ing for com mu nity-based
re search.

Re search into Il le gal Drugs

31. The pro vin cial/ter ri to rial min is tries of health should take mea sures to en sure
that lab o ra to ries are es tab lished across Canada to test con trolled sub stances
used by drug us ers.

32. Pro vin cial/ter ri to rial min is tries of health should pro vide fund ing for test kits
for drug us ers that mea sure the dose and pu rity of drugs.

Par tic i pa tion in Re search

33. As a gen eral prin ci ple, clin i cal re search ers and pro fes sional as so ci a tions should 
take mea sures to en sure the re moval of bar ri ers to the par tic i pa tion of drug
us ers in clin i cal tri als.

34. Those con duct ing clin i cal tri als, in con sul ta tion with com mu nity groups and
drug us ers, should de velop re cruit ment strat e gies to en cour age par tic i pa tion
of HIV-pos i tive drug us ers in clin i cal tri als.

35. Med i cal re search ers should es tab lish study sites for clin i cal tri als in geo graph -
ical ar eas that are eas ily ac ces si ble to drug us ers.

36. Those con duct ing clin i cal tri als should of fer child-care and trans por ta tion
costs to pro spec tive par tic i pants, to en cour age in di vid u als to take part in
tri als.

37. Med i cal re search ers should pro vide in for ma tion on pro posed med i cal stud ies
(in clud ing con sent forms) to drug us ers in lan guage that is ac ces si ble. 

38. The Na tional Coun cil for Eth ics in Hu man Re search should de velop guide lines 
for re search in volv ing marginalized per sons.

39. The Ca na dian HIV Trials Net work should de velop guide lines for re search ers
on en sur ing that re search par tic i pants who are drug us ers pro vide in formed
con sent for their par tic i pa tion. Such ma te rial could in clude a model in formed
con sent form that does not au to mat i cally ex clude those us ing il le gal drugs, but 
also spe cif i cally ad dresses ques tions such as the in ter ac tions be tween the
study drug and il le gal drugs (when known), as well as out lin ing the steps taken
to pro tect the con fi den ti al ity of data gath ered from the par tic i pant (in clud ing
in for ma tion re gard ing use of il le gal drugs) and the pos si ble lim its on that
con fi den ti al ity.

40. Fed eral and pro vin cial of fi cials, in clud ing law en forc ers, should be pro hib ited
from hav ing ac cess to iden ti fy ing in for ma tion re spect ing par tic i pants in re -
search files.
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In for ma tion about the Use and Ef fects of Il le gal Drugs
41. Fed eral, pro vin cial, and ter ri to rial health of fi cials should pro vide the fund ing

for the de vel op ment and wide dis tri bu tion of ac cu rate, non-bi ased, and
non-judg men tal in for ma tion on il le gal drugs for health-care pro vid ers, drug
us ers, and mem bers of the pub lic.

42. Hos pi tals should be re quired to for ward in for ma tion on drug over doses to
pro vin cial pub lic health de part ments, which in turn should cre ate a da ta base
on drug over doses. This in for ma tion should be dis sem i nated to or ga ni za tions
that deal with drug use and should also be avail able to mem bers of the pub lic.

43. Fed eral, pro vin cial, and ter ri to rial health of fi cials as well as com mu nity or ga ni -
za tions should pro vide in for ma tion on cur rently il le gal drugs and com mu nity
or ga ni za tions in a for mat and in lan guage that is ac ces si ble to dif fer ent cul tural
groups in var i ous geo graph ical lo ca tions in Canada (eg, Ab orig i nal
com mu ni ties).

44. Pro vin cial and ter ri to rial gov ern ments, gov ern ment agen cies, and com mu -
nity-based or ga ni za tions should de velop ed u ca tion pro grams based on a
harm-re duc tion phi los o phy.

45. Hos pi tals and pro fes sional as so ci a tions should or ga nize ed u ca tional ses sions
on drug use for health-care pro fes sion als (eg, grand rounds, con tin u ing ed u ca -
tion pro grams).

46. Pro vin cial and ter ri to rial min is tries of ed u ca tion and health should un der take
an eval u a tion of school pro grams on il le gal drugs.

47. Uni ver sities and col leges should en sure that the cur ric ula of health-care pro -
fes sion als in clude ac cu rate, un bi ased, and non-judg men tal ma te ri als,
pre sen ta tions, and dis cus sions about drugs, drug use, and harm-re duc tion ap -
proaches to drug use.

48. Pro vin cial and ter ri to rial gov ern ments should cre ate a body to over see the
ad her ence of best-prac tice guide lines by health-care work ers and other per -
sons who ad min is ter care and treat ment to drug us ers.

49. Fed eral, pro vin cial, and ter ri to rial of fi cials should con vene a fo rum for the dis -
cus sion of ed u ca tional ma te rial that should be dis sem i nated. It should in clude
fed eral, pro vin cial, and ter ri to rial health of fi cials, the po lice, drug us ers, and
or ga ni za tions such as the Cen tre for Ad dic tion and Men tal Health.

Nee dle Ex change and Meth a done Main te nance
Treat ment
Meth a done

50. Fed eral, pro vin cial, and ter ri to rial gov ern ments should take mea sures to en -
sure that meth a done main te nance pro grams are avail able to per sons in all
provinces and ter ri to ries, in clud ing in ru ral and semi-ur ban ar eas.

51. Gov ern ment health of fi cials and Col leges of Phy si cians and Sur geons should
en sure that com pre hen sive ser vices are avail able to per sons who par tic i pate
in meth a done pro grams. This in cludes pri mary health care, coun sel ing, ed u -
ca tion, and sup port ser vices.

52. Cor rec tional sys tems should en sure that pris on ers who were in a meth a done
main te nance pro gram prior to in car cer a tion are able to con tinue meth a done
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main te nance treat ment while in car cer ated, and that pris on ers are able to
start such treat ment in prison when ever they would have been el i gi ble for it
out side.

53. To dis pel the ex ist ing myths about meth a done main te nance treat ment, pro -
vin cial and ter ri to rial health de part ments should take mea sures to en sure that
pub lic ed u ca tion pro grams and ma te ri als on meth a done pro grams are dis -
sem i nated in all ar eas of the coun try.

54. Health Canada, pro vin cial and ter ri to rial health min is tries, and Col leges of
Phy si cians and Sur geons, in con sul ta tion with drug us ers and com mu -
nity-based agen cies, should un der take a re view of the meth a done reg u la tions
and rules to en sure that they are in con for mity with the care, treat ment, and
sup port needs of in jec tion drug us ers.

55. The As so ci a tion of Ca na dian Med i cal Col leges, health sci ence fa cil i ties at uni -
ver si ties, and the Ca na dian As so ci a tion of Teaching Hos pi tals should en sure
that courses on drug use, meth a done main te nance pro grams, and pain man -
age ment are in tro duced into the cur ric ula of schools of med i cine, phar macy,
and nurs ing.

56. Health Canada and pro vin cial and ter ri to rial health of fi cials, in con sul ta tion
with drug us ers and com mu nity-based agen cies, should de velop qual ity-con -
trol mea sures for meth a done pro grams in Canada.

57. Fed eral, pro vin cial and ter ri to rial health of fi cials should en sure that meth a -
done pro grams are re spon sive to the needs of dif fer ent pop u la tions (eg,
Ab orig i nal per sons).

58. Pro vin cial and ter ri to rial health of fi cials and Col leges of Phy si cians and Sur -
geons should take mea sures to en sure that meth a done pro grams are based
on prin ci ples of harm re duc tion. Re spect for per sons, flex i bil ity of treat ment,
and con sis tency in treat ment should be in te gral com po nents of ev ery
pro gram.

59. Col leges of Phy si cians and Sur geons should con sider whether a spe ci al ity in
ad dic tion med i cine should ex ist.

Nee dle Ex change Pro grams

60. The fed eral, pro vin cial, ter ri to rial, and mu nic i pal gov ern ments should en sure
that nee dle ex change pro grams are eas ily ac ces si ble to in jec tion drug us ers in
all parts of Canada.

61. The fed eral gov ern ment should re peal crim i nal laws that sub ject drug us ers
and nee dle ex change staff to crim i nal li a bil ity for hav ing in their pos ses sion
drug par a pher na lia con tain ing res i due of il le gal sub stances.

62. A meet ing should be funded by the fed eral, pro vin cial, ter ri to rial, and mu nic i -
pal gov ern ments for peo ple work ing in nee dle ex change pro grams across the
coun try in or der to de velop best-prac tices doc u ments.

63. Health of fi cials should en sure that a quota sys tem on nee dles ex changed at
nee dle ex change pro grams is aban doned; in jec tion drug us ers should have ac -
cess to as many nee dles as they re quire, at no cost.

64. Health Canada should fund a study of the le gal and eth i cal is sues sur round ing
the pro vi sion of ster ile nee dles to mi nors.
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65. Cor rec tional sys tems should make ster ile in jec tion equip ment avail able in
pris ons.

66. Phar ma ceu ti cal as so ci a tions as well as li cens ing bod ies should en cour age
phar ma cists to dis trib ute ster ile sy ringes.
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Ap pen dix B: List of Work shop
Par tic i pants
This is a list of the par tic i pants in the three work shops or ga nized in both phases of the Pro ject. Some peo ple
par tic i pated in all three work shops; oth ers only in one or two. Or ga ni za tional af fil i a tions in di cated are those
at the time of the work shop, and may since have changed.

Rus sell Armstrong Ca na dian AIDS So ci ety, Ot tawa
Rafi Ballion Queen Street Com mu nity Health Cen tre, To ronto
Sharon Baxter Ca na dian AIDS So ci ety, Ot tawa
Ronda Bessner Le gal and Pol icy Con sul tant, To ronto
Reeta Bhatia AIDS Care, Treat ment and Sup port Pro gram, Health Canada, Ot tawa
Su zanne Brissette Hôpital St-Luc, Montréal
Paula Braitstein BC Per sons with AIDS So ci ety, Van cou ver
Erica Burnham Ca na dian HIV/AIDS Le gal Net work, Montréal
Wal ter Cavalieri To ronto
Carmen Charest Cen tre québécois de co or di na tion sur le sida, Montréal
Rich ard Cloutier Cen tre québécois de co or di na tion sur le sida, Montréal
Pi erre Côté Clinique Quartier Latin, Montréal
The o dore de Bruyn Re search Con sul tant, Ot tawa
Su zanne Deschênes Chez ma cousine Evelyn, Montréal
Anne Ma rie Dicenso Pris oners with HIV/AIDS Sup port Ac tion Net work, To ronto
Arlo Yuzicapi Fayant All Na tions Hope AIDS Net work, Re gina
Rich ard Elliott Ca na dian HIV/AIDS Le gal Net work, To ronto
Me lissa Eror Van cou ver Area Net work of Drug Users, Van cou ver
Eliz a beth Ev ans Port land Ho tel, Van cou ver
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Benedikt Fischer Cen tre for Ad dic tion and Men tal Health, To ronto
Catherine Hankins Di rec tion de la santé publique de Montréal-Centre, Montréal
Alain Houde Ca na dian AIDS So ci ety, Ot tawa
Theresa Jasperson Boyle McCauley Co-op Streetworks, Ed mon ton
Ralf Jürgens Ca na dian HIV/AIDS Le gal Net work, Montréal
Tyleen Katz May’s Place, Van cou ver
Paul Kenney AIDS Care, Treat ment and Sup port Pro gram, Health Canada, Ot tawa
Nancy Kotani Van cou ver/Rich mond Health Board, Van cou ver
Lise Ladouceur Chez ma cousine Evelyne, Montréal
Claire Lahaie CACTUS, Montréal
Rosanne LeBlanc Nova Sco tia Ad vi sory Com mis sion on AIDS, Hal i fax
Trudo Lemmens Uni ver sity of To ronto Joint Cen tre for Bioethics, Toronto
Brian Mac Ken zie Van cou ver
Di ane McAmmond Con sul tant, Duncan, BC
Tom McAulay Ca na dian Treat ment Ad vo cates Coun cil, Van cou ver
Carole Morissette Di rec tion de la santé publique de Montréal cen tre, Montréal
Jo anne Mussell-Oppenheim Van cou ver Na tive Health, Van cou ver
Eu gene Oscapella Ca na dian Foun da tion for Drug Pol icy, Ot tawa
Brent Patterson Com mu nity AIDS Treat ment In for ma tion Ex change, To ronto
Da vid Patterson Con sul tant, Geneva, Swit zer land
Cindy Reardon Street Health AIDS Pro ject, To ronto
Anne Renaud Ca na dian HIV/AIDS Le gal Net work, Montréal
Da vid Roy Cen tre for Bioethics/IRCM, Montréal
Di ane Riley In ter na tional Harm Re duc tion As so ci a tion, To ronto
Jan Skirrow Con sul tant, Duncan, BC
Marianne Tonnelier CACTUS, Montréal
Mark Townsend Port land Ho tel, Van cou ver
Rich ard Walsh Chez ma cousine Evelyn, Montréal
Cheryl White Queen Street Com mu nity Health Cen tre, To ronto
Beth Wolgemuth Street Health AIDS Pro ject, To ronto


