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Executive Summary

The Urgency of the Situation

Canadaisin the midst of a public hedlth crisis concerning HIV/AIDS and in-
jection drug use. The spread of HIV (and other infections such as hepatitis C)
among injection drug users merits serious and immediate attention. The num-
ber of HIV infections and AIDS cases attributable to injection drug use has
been climbing steadily. By 1996, haf the estimated new HIV infections were
among injection drug users.

Drug-injection risk behaviours among injection drug users are prevaent.
The sharing of needlesis an efficient mode of transmission of HIV (and other
infections) and is relatively common among injection drug users. Sharing of
other injection drug equipment such as spoons/cookers, filters and water —
known as"indirect sharing” —isa so associated with HIV transmission. A shift
from heroin useto increasing use of cocaine may be asignificant factor in the
escaation of HIV prevalence and incidence. Cocaine users may inject as often
as twenty times a day. Rates of injectable cocaine use are especidly highin
Vancouver, Toronto, and Montréal, but cocaine useis also an increasing prob-
lem in other cities, including Calgary, Winnipeg, and Halifax.

Sexual risk behaviours are also prevalent. Many injection drug usersarein-
volved in unprotected commercia sex, and condom use with regular and
casual opposite-sex partners is low, as it is among a substantial minority of
male injection drug users who have sex with men.

The dua problem of injection drug use and HIV infection is one that ulti-
mately affects al Canadians. However, some populations are particularly
affected: women, street youth, prisoners, and Aborigina people.

INJECTION DRUG USE AND HIV/AIDS |



EXECUTIVE SUMMARY

The Project

Two magjor reports rel eased in 1997 concluded that the legal status of drugsin
Canada contributes to the difficulty of addressing HIV among injection drug
users. As afollow-up to these reports, and in light of their recommendations,
Health Canada funded the Canadian HIV/AIDS Legal Network to further ex-
amine the legal and ethica issues surrounding HIV/AIDS and injection drug
use. In three nationa workshops held between November 1997 and March
1999, the Network brought together 50 individuals from across Canada with
knowledge and experience in matters related to HIV/AIDS and injection drug
useto

1. identify legal and ethical issues pertaining to
(@) the care, treatment, and support of drug users with HIV/AIDS; and
(b) measuresto reduce the harms of drug use;

2. undertake an analysis of a number of priority issues identified by work-
shop participants; and

3. propose recommendations on the priority issues.

Issues Analyzed
Seven priority issues have been anayzed:

1. What istheimpact of the current legal status of drugs and drug use on €f-
forts to prevent HIV infection among injection drug users and on the
provision of care, treatment, and support to drug users with HIV/AIDS?
What are dternatives to the current legal regime on drugs and drug use?
What lega and ethical issues are raised?

2. What legal and ethical issues arisein circumstancesin which illegal drug
useispermitted inthe course of providing health care and socia services—
primary hedth care, community clinics, pharmacy services, residentia
care, paliative care, housing services —to drug users?

3. Isitlega and ethical to make cessation of drug use a condition for treat-
ment of adrug user?Isit lega and ethicd to withhold antiretroviral drugs
from HIV-positive drug users?

4. What lega and ethical issuesariseinthe context of prescribing opiatesand
controlled stimulants to drug usersin Canada?

5. What legal and ethical issuesareraised by (a) the absence of clinical trials
ontheimpact of illega drugson theimmunesystem; (b) the absence of re-
search ontheinteractions between HIV/AIDS drugsand illegal drugs; and
(c) the exclusion of drug users from clinicd trias involving HIV/AIDS
drugs?

6. What are the legd and ethical grounds for ensuring that health-care pro-
viders, drug users, and the generd public have accurate and complete
information onillega drugs and their effects?

7. What legal and ethical considerations should be taken into account when
implementing needl e exchange and methadone mai ntenance programs di-
rected at reducing the harms from drug use?

2 INJECTION DRUG USE AND HIV/AIDS
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The Current Legal Status of Drugs

Thefirstissue studied istheimpact of the current legal status of drugsoninjec-
tion drug users as well as on efforts to prevent HIV infection, and to provide
care, treatment, and support to injection drug users.

The Controlled Drugs and Substances Act takesapunitive approach to indi-
viduals who consume illegal drugs. Persons who possess drugs listed in the
Schedulesto the Act can be imprisoned for severd years. Injection drug users
can aso be prosecuted for trafficking, which includes not only selling, but also
giving, administering, transporting, or delivering an illega drug. They may
also beincarcerated if they possess needles, syringes, or other drug equipment
that contain traces of illegal substances.

The crimina approach to drug use has severa effects on drug users,
health-care professionals, and society at large, and may increaserather than de-
crease harms from drug use:

¢ Because drugs can only be purchased on the underground market, they are
of unknown strength and composition, which may result in overdoses or
other harm to the drug user.

e Fear of crimina pendties and the high price of drugs cause users to con-
sume drugs in more efficient ways, such as by injection, that contribute to
the transmission of HIV and hepatitis.

¢ Because sterileinjection equipment is not always available, drug users may
haveto share needles and equipment, which further contributesto the spread
of infections.

e Significant resources are spent on law enforcement, money that could in-
stead be spent on prevention and the expansion of treatment facilities for
drug users.

The most pronounced effect, however, isto push drug usersto the margins of
society. This makes it difficult to reach them with educational messages that
might improve their health and reduce the risk of further spread of disease;
makes users afraid to go to health or social services, may make service provid-
ers shy away from providing essential education on safer use of drugs, for fear
of being seen to condone use; and fosters anti-drug attitudes toward the user,
directing action toward punishment of the “offender” rather than fostering un-
derstanding and assistance.

Alternatives to the current approach to drug use and drug users in Canada
are possible. Alternatives within the current prohibitionist policy that would
not require any changes to the current legal framework could include the de
facto decriminalization of cannabis possession for persona use, medical pre-
scription of heroin, explicit educationa programs, etc. Alternatives to the
current prohibitionist approach may require that Canada denounce severa in-
ternational drug-control conventions.

From an ethical perspective, considering aternatives to the current ap-
proach is not just possible, but required. Ethica reflection on the current
situation involvesrecognizing those aspects of current drug policy that must be
reversed because of their intolerable socia consequences. Ethical principles
demand amore coherent and integrated drug policy that can withstand rational
inquiry and scrutiny, is responsive to the complexity of the current situation,

INJECTION DRUG USE AND HIV/AIDS 3



EXECUTIVE SUMMARY

and dlowsfor public and critical discussion. Ethical reflection should leadto a
recognition of what components of current drug policy need to be maintained,
what components need to be reversed because of their intolerable social conse-
quences, and what aternatives need to be explored and submitted to controlled
experiments.

Onthe basis of these observations, two overarching directionsfor future ac-
tion were identified:

1. Canada must reverse the negative impacts of the current legal status of
drugson drug usersand on thosewho provide servicesto drug users; and

2. Canadamust move to adopt alternatives to the current approach to reduc-
ing drug use, and the harms of drug use, among Canadians.

Inthelong term, the goal must beto ingtitute amore constructive alternative to
the current legal status of drugs. In the short term, within the current legd and
policy framework, implementing the recommendations in the Report would
alow for better provision of care, treatment, and support to drug users, and for
more effective efforts to prevent HIV infection and other harms associated
with drug use.

Drug Use and Provision of Health and Social Services

The secondissue studied isthe use of illegal drugsby drug usersin hedth-care
and socid-service facilities.

Tolerating drug usein the course of providing health care and socia services
departs from the principle of abstinence as the only acceptable premise, stan-
dard, or goal in providing servicesto drug users. The principle of abstinenceis
deeply ingrained in drug policies and programsin North America. It has been
reconsidered, however, in Europe and other jurisdictions, where there have
been a variety of socia experiments, including tolerating “injecting rooms”
where drug users can come together, obtain sterile injection equipment, con-
doms, advice, and medica attention. In Canada, the Task Forceon HIV, AIDS
and I njection Drug Use recommended that the continuum of available services
be enhanced by providing treatment optionsthat do not requiretotal abstinence
from dl drugs.

From alegal perspective, health-care professionalswho tolerate or permitil-
legal drug use on the premises may be prosecuted under the Controlled Drugs
and Substances Act or subjected to disciplinary action (such asfinesor theloss
of their professional licence). However, there are anumber of waysthat crimi-
nal prosecution or liability may be avoided. For example, a hedth-care
professional may claim that allowing the use of illegal drugs was a necessity
for the treatment of the patient; may be able to arrange for accessto a specific
drug under existing legidation; or might obtain exemptions under section 56 or
section 55 of the Controlled Drugs and Substances Act.

From an ethical perspective, the basic issue isthe ethical imperative to mo-
bilize and maintain services necessary to assist people. To adhereto the ethic of
humanity, behaviour should not be imposed on drug-dependent individuals
that exceeds their current levels of ability. Derivative ethical issues include:
whether it is ethically justifiable to allow or tolerate illegd drug use in resi-
dences and within palliative care services, how a facility can permit illega
drug use without losing its licence or social authorization to operate; staff
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concerns about condoning or even collaborating in offences againgt the law; to
what extent staff can alow aresident to continueto deteriorate under drug use;
and what rules should be established and enforced regarding tolerable and in-
tolerable behaviour.

Among other things, the Report recommends that, in the short term, guide-
linesfor ethical practice be developed by professional associationsthat address
the situations of service providers who may be caught between legal con-
straints and ethical imperatives in providing services to HIV-positive drug
users. The Report also offers long-term recommendations, including decrimi-
nalizing possession of currently illegal drugs for persona use.

Treatment

Thethird issue studied is poor accessto medical treatment by HIV-positivein-
jection drug users. Is it legal and ethica to make cessation of drug use a
condition for trestment of a drug user? Is it legal and ethical to withhold
antiretrovird drugs from HIV-positive drug users?

Antiretrovira therapy (ART) has led to significant improvements in the
health and qudlity of life of many HIV-positive people, and has reduced mor-
bidity and mortality. HIV-positive drug users, however, are not offered ART
with the same frequency as other HIV-positive people.

From alega perspective, withholding medical trestment from HIV -positive
drug users or compelling abstinence as a condition of medicd treatment may,
in some circumstances, violate sections 7 and 15 of the Canadian Charter of
Rights and Freedoms. Federa and provincial human rights legidation aso
prohibit discrimination against personswith disabilities, which likely provides
some protection for drug-dependent persons.

Itisaso unethical toinsist on cessation of drug useasacondition of medical
treatment if thisis beyond the capabilities of the drug user. It isalso unjust to
judge people as likely to be noncompliant with ART smply because they are
drug users, and to withhold ART on this basis. Adherence to treatment is pro-
foundly affected by systemsof care. When the hedth-care system isadapted to
meet the needs of socially marginalized and indigent persons, there is a vast
improvement in adherence to treatment. Ethics therefore requires that we not
reduce an assessment of treatment compliance to smply the personal charac-
teristics of people with HIV/AIDS. At the same time, there may be situations
whereit may bejustified to delay or, at the extreme, refuse ART. Such adeci-
sion would be ethicaly unjustifiable if it is reached without honouring the
characterigtics of an authentic healing relationship: humanity (respect for the
full biological and biographical particularity of the person with HIV/AIDS),
autonomy (respect of the person’ sway of lifeand life plans); lucidity (transpar-
ent sharing of all relevant information); and fidelity (understanding and respect
for the expectations of the sick).

The Report therefore recommends that:

e asamatter of principle, treatment should not be refused or withheld smply
because someoneis adrug user;

» the governing approach in providing care and treatment to HIV-positive
drug users should be to adapt the therapeutic regimen to the needs of the
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individud, rather than require the individual to adapt to apreconceived clin-
ica ided;

¢ anetwork of physicians with experience in providing care and treatment to
drug users be devel oped;

e simpler HIV drug regimens be devel oped to make adherence easier; and

» support be provided to drug userswho require assistance in adhering to their
regimen of HIV therapies, including outreach programsto deliver HIV ther-
apiesto drug users.

Prescription of Opiates and Controlled Stimulants

Thefourth issue studied isthe prescription of opiates and controlled stimulants
to drug users. The Controlled Drugs and Substances Act and the Narcotic Con-
trol Regulations gtrictly delineate the circumstances in which a physician can
prescribe a narcotic. Physicians and other health-care professionals who vio-
|ate these laws and regulations may be subject to crimina prosecution.

Currently, methadone is the only opioid approved for the long-term treat-
ment of drug-dependent personsin Canada. Although methadone maintenance
has many advantages, it is not appropriate treatment for al drug-dependent
persons. In contrast to such countries as Switzerland, Britain, Australia, and the
Netherlands, Canada has been reluctant to alow medica professionasto pre-
scribe other drugs to treat drug users. Scientists in Canada would like to
conduct astudy of heroin for the treatment of drug-dependent persons. Health
Canadaapproval isrequired in order to conduct such atrial. Canada s status as
a signatory to international drug-control tresties does not present an insur-
mountable barrier to the prescription of controlled substances.

From an ethica perspective, those who oppose methodologically sound
clinical trials of opiate-assisted treatment programs are promoting the “thera-
peutic abandonment” of those who cannot benefit from existing
trestments. The Report therefore recommendsthat, in the short term, pilot pro-
jectsin prescribing heroin, cocaine, and amphetamine be initiated in Canada
In thelong term, plans should be devel oped for the prescription of opiatesand
controlled stimulants and for the decriminalization of currently illegal drugs.

Drug Users and Studies of HIV/AIDS and lllegal drugs

Thefifth issue studied isthe lack of adequate clinical information upon which
to base treatment of HIV-positive drug users. Drug users are excluded from
studies of HIV/AIDS drugs. In addition, thereislittle research into the effects
of currently illegal drugs on the immune system, or the interaction between
HIV/AIDS drugsand currently illegal drugs. This hindersthe provision of op-
tima care, treatment, and support to HIV-postive injection drug users.
HIV-positive drug users may have awider range of immunological deficien-
cies and a different history of the disease; they may respond differently to
treatments than other HIV-positive persons.

It is ethically wrong to exclude drug users from the clinical studies that
would yield the data necessary to guide both HIV-positive drug users and their
heslth-care professionals in making informed treatment decisions. Trials in-
volving illegal drugs are certainly permissible under current Canadian law.
However, it may be difficult to argue that the Canadian Charter of Rights and

6 INJECTION DRUG USE AND HIV/AIDS



EXECUTIVE SUMMARY

Freedoms or human rights acts require the inclusion of drug usersin clinica
trials of HIV/AIDS drugs.

The Report therefore recommends that:

¢ barriersto the participation of drug usersin clinical trids be removed;

e community groups and drug users devel op recruitment strategiesto encour-
age participation of HIV-positive drug usersin clinical trials;

¢ pharmaceutical companies take aleadership role in promoting studies that
test the effect of HIVV/AIDS drugs on injection drug users; and

¢ the Medical Research Council and pharmaceutical companies develop a
comprehensive research agenda that identifies priorities in research for in-
jection drug users.

Information about the Use and Effects of lllegal Drugs

The sixth issue studied is the provision of accurate and complete information
on illegal drugs to hedlth-care providers, drug users, and the genera public.
Many professionas in the hedlth fields do not receive adequate education on
drug use and the treatment of patientswho use drugs. Many existing materials
and programs educating youth and the general public are based on abstinence
principles. Thelack of (accurate) information has anegativeimpact onthe pro-
vison of care, treatment, and support of drug users, as well as on efforts to
prevent HIV infection and other harms. More programs that provide accurate,
non-judgmental information are therefore required.

Legally, the development of educational material about drugs generaly falls
within the discretion of government hedlth officials. It would be difficult if not
impossibleto usethelaw to addressthefailureto provide accurate information
about illegal drugs and their effects.

Ethical principles, however, dictate that individua sin society have accurate
and comprehensive information on al matters that require decision, choice,
and action. In particular, for health-care professionals to honour the principles
of lucidity, fidelity, and humanity, they must obtain accurate information onil-
lega drugs so they can best care for their patients.

The Report therefore recommends that:

¢ accurate, unbiased, and non-judgmental information be developed onillega
drugs for hedth-care providers, drug users, and members of the public;

e minigtries of education and health undertake an evaluation of school pro-
gramsonillegd drugs; and

¢ universitiesand colleges ensure that the curricula of health-care profession-
ds include materials, presentations, and discussions of harm-reduction
approaches to drug use.

Needle Exchange and Methadone Maintenance Treatment

The seventh, and last, issue studied isthe concern that the rules and regul ations
governing needle exchange programs and methadone maintenance treatment
programs may render these programs less effective at reaching their goals.
With regard to needle exchange programs, severd barriershave beenidenti-
fied. Thereis concern that not enough needles are available to injection drug
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users at needle exchange sites; sometimes, individual quotas are imposed and
used syringes may be required in exchange for sterile syringes. Needle ex-
changesitesaregenerally located inlargecitiesand may becentraizedinthese
cities. Hours of operation may be restricted. Many pharmacists are reluctant to
provide sterile syringesto injection drug users. All of these factorslimit access
to dterile syringes. Finaly, personsinvolved in needle exchange programs as
well as drug users may be criminaly liable for traces of illegal drugsfound in
drug equipment.

With regard to methadone maintenance treatment programs, in comparison
with other countries such as Audtralia, Switzerland, and Belgium, Canada has
alow number of heroin-dependent persons who are treated with methadone.
Many programs adhere to an abstinence philosophy and some do not offer
comprehensive services such as primary health care, counseling, or education.
Inorder for physiciansto prescribe methadone, they must obtain federal autho-
rization pursuant to the Narcotic Control Regulations. The provinces have the
authority, which isdelegated in somejurisdictionsto the College of Physicians
and Surgeons, to establish the rules under which physicians and patients may
participate in methadone programs. Rules in methadone programs that hinder
effective treatment of injection drug usersinclude: limits on dosesthat may be
prescribed by physicians, mandatory urine testing while being observed by
staff; and restrictions on “carries’ or take-home medication.

Asaresult of suchrestrictions, drug users often experiencetheir interactions
with needle exchange or methadone maintenance programs as disrespectful of
their individual dignity, as invading their privacy, or as severely infringing
their autonomy. These are not only ethical concerns, but also practical barriers
to achieving the objectives of such programs.

The Report therefore recommends that:

¢ methadone maintenance treatment programs become availableto personsin
dl partsof Canada, including inrural and semi-urban areas, andin prisons;

¢ review of the methadone regulations and rules be undertaken to ensure that
they are in conformity with the care, treatment, and support needs of injec-
tion drug users; and

¢ needle exchange programs become easily accessibleto injection drug users
in al parts of Canada, including in prisons.

Recommendations

A tota of 66 recommendations, some of which have been mentioned above,
are made throughout the Report, and are reproduced in Appendix A. Mogt of
these can be implemented in the short term, without making any radica
changesto Canada sdrug laws. Some are designated as longer-term, requiring
changesto these laws. The recommendations are directed to those whose poli-
cies and actions (or inactions) affect Canada’s ability to prevent the further
spread of HIV and other infections among injection drug users, and to provide
care, treatment, and support to those aready living with HIV or AIDS. Thisin
cludes: thefederal, provincia/territorial, and municipa governments, colleges
of physicians and surgeons, professiona associations of health-care workers,
universities, and community-based agencies. |mplementing these recommen-
dations must become an urgent priority.
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Background

The Urgency of the Situation

The spread of HIV (and hepatitis C) among injection drug users in Canada
merits serious and immedi ate attention. The number of HIV infectionsattribut-
abletoinjection drug use has been climbing steadily since the beginning of the
epidemicinthe early 1980s. By 1996, haf of the estimated new HIV infections
were among injection drug users.” There have been severa studies on preva-
lence and incidence of HIV among injection drug usersin the larger cities of
Canada, but arisein the number of injection drug userswith HIV infection has
aso been observed outside mgjor urban areas.? As stated by Health Canada,
“given the geographic mohility of injection drug usersand their social and sex-
ual interaction with non-users, thisdual problem of injection drug useand HIV
infection is one that ultimately affects all of Canadian society.”?

Some of the studies undertaken to date in different parts of Canadaillustrate
the urgency of the problem.”

¢ HIV prevalence among injection drug usersin Montréal increased from ap-
proximately five percent prior to 1988 to 19.5 percent in 1997;°

¢ |n Vancouver, HIV prevadence among injection drug users increased from
about four percent in 1992-93 to 23 percent in 1996-97;°

e HIV prevalence among injection drug users in Toronto increased from 4.8
percent in 1992-93 to 8.6 percent in 1997-98;"

e In Ottawa, a 1992-93 study® of injection drug users found an HIV preva-
lence of 10.3 percent among persons who attended needle exchange
proggams a1996-97 study showed that prevalence had increased to 20 per-
cent;

I Bureau of HIV/AIDS, STD and TB Update
Series, Laboratory Centre for Disease Control.
Risk Behaviours Among Injection Drug Users in
Canada. Ottawa: Health Canada HIV/AIDS Epi
Update, May 1999.

2 Bureau of HIV/AIDS STD and TB Update
Series, Laboratory Centre for Disease Control.
HIV/IAIDS Among Injection Drug Users in
Canada. Ottawa: Health Canada HIV/AIDS Epi
Update, May 1999.

3 Ibid.
4 Ibid.

5 C Hankins, T Tran, D Desmarais et al.
Moving from Surveillance to the Measurement
of Programme Impact: CACTUS — Montreal
Needle Exchange Programs. Canadian Journdl
of Infectious Diseases 1997; 8 (Suppl A): 28A
(abstract 223); and Division of Epidemiology,
Bureau of HIV/AIDS, STD, and TB, LCDC,
Health Canada. Inventory of HIV
Incidence/Prevdlence Studies in Canada.
Ottawa: Health Canada, April 1998, cited in
HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.

6 RG Mathias, PD Riben, MT Schecter, JE
Bardsley. Evaluation of the Needle Exchange
Program in the Cities of Vancouver and
Victoria. Final Report to NHRDP, 1994, cited
in HIV/AIDS Among Injection Drug Users in
Canada, supra, note 2.

7 P Milison, T Myers, L Calzavara et al.
Prevalence of HIV and Other Blood-Borne
Viruses and Associated Behaviors in Ontario
IDUs. Proceedings of the 7th Annual HIV
Epidemiology Meeting organized by the
Division of HIV Epidemiology, Bureau of
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BACKGROUND

o Datafrom needle exchange programs in Québec City and smaller citiesin
Québec indicate that HIV prevaence among injection drug usersis 9 per-
cent in Québec City and ashigh as 9.6 percent in some semi-urban areas.™

Similar findings™ were documented in the 1999 Winnipeg Injection Drug Epi-
demiology Study (WIDE),"? which showed that in Manitobainjection drug use
isanincreasingly important risk factor for HIV; and that approximately onein
every three new diagnosesis now among injection drug users.

Such findings have led the National Task Forceon HIV/AIDS and Injection
Drug Useto concludethat “ Canadaisin the midst of apublic health crisis con-
cerning HIV/AIDS and injection drug use.”*® The National Task Force stated
that

despite clear indications of an escalating problem since the
mid-1980s and the use of a variety of approaches to addressiit, the
spread of HIV among injection drug usersisincreasing, asisthein-
cidence of hepatitisand tubercul osis. Epidemicscontinue to emerge
among new populations. Intersecting issues—HIV and AIDS, sub-
stance use, mental health — create multiple problems in an
individua for which thereisno prescribed course of intervention or
treatment.*

Risk Behaviours

Druginjection and sexual risk behavioursamong injection drug users are prev-
dent. The sharing of needlesis a very efficient mode of transmission of HIV
(and other infections), and is relatively common among injection drug users.
Studies across Canada have shown that about 40 percent of injection drug us-
ers report borrowing used needles in the six months prior to the study; a
dightly lower percentage report lending their needle in this time frame.”
Sharing of other injection drug equipment such as spoons/cookers, filters and
wategﬁ— known as “indirect sharing” — is also associated with HIV transmis
son.

A shift from heroin useto increasing use of cocaine may beasignificant fac-
tor in the escalation of HIV prevalence and incidence™” Cocaine users
typically have ahigh injection rate; they may inject as much astwenty timesa
day.”® According to 1998 study published in the Canadian Journal of Public
Health, the rates of injectable cocaine are especidly high in Vancouver, To-
ronto, and Montreal.*® Cocaine use, however, isaso an emerging problem in
other cities, including Calgary, Winnipeg, and Halifax.”

In addition to drug-injection risk behaviours, sexual risk behaviours are
prevaent among injection drug users. Many areinvolved in unprotected com-
mercial sex:

¢ |naVancouver study, 23 percent of injection drug users had been paid for
sex in the six months prior to being interviewed.?

e Among needle exchange program attendees in Ottawa and in Québec, 9.4
percent of men and 47.3 percent of women reported having sex-trade cli-
ents. Of these, 63 percent of men and 35 percent of women never or only
sometimes used condoms with clients.?
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Condom useisalsolow among injection drug userswith regular and casua op-
posite-sex partners.® A substantia minority of maleinjection drug usersreport
unprotected intercourse with same-sex partners®

The Populations Most Affected

Aspointed out above, thedua problem of injection drug useand HIV infection
isonethat ultimately affectsall of Canadian society.> However, some popula-
tions are particularly affected.

Womeninjection drug usersin Canadaare at high risk of HIV infection. For
women, the proportion of AIDS casesattributed to injection drug useincreased
from 0.5 percent during the period before 1989 to 16.1 percent during 1989-93
and to 25.8 percent during 1994-98.% For men, the increase over this same
time period has aso been pronounced, but less dramatic: from 0.8 percent to
3.1 percent and finally to 7.6 percent.

Injection drug use is a severe problem among street youth: for example,
one-third of asample of Montreal street youth had injected drugsin the previ-
ous six months. Among those who were regular injectors, 47 percent had
shared needlesin thistime frame.”’

Injection drug use is also a problem among prisoners®® Estimates of HIV
prevaence among prisoners vary from one to four percent in men and from
one to ten percent in women, and in both groups infection is strongly associ-
ated with a history of injection drug use® Once in prison, many continue
injecting:
¢ A study on HIV transmission among injection drug usersin Toronto found

that over 80 percent had been in prison since beginning to inject drugs, with

25 percent sharing injecting equipment while in custody.*
¢ In a study among incarcerated men and women in provincial prisons in

Montréal, 73.3 percent of men and 15 percent of women reported drug use

while incarcerated; of these, 6.2 percent of men and 1.5 percent of women

injected drugs®

¢ |nastudy among inmates of a provincia prison in Québec City, 12 of 499
inmates admitted injecting drugs during imprisonment, of whom 11 shared
needles and three were HIV-positive.

¢ Inafederd prisonin British Columbia, 67 percent of inmates responding to

one survey reported injection drug use either in prison or outside, with 17

percent reporting drug use only in prison.®
¢ Inthe 1995 inmate survey conducted by the Correctional Serviceof Canada,

11 percent of 4285 federal inmates self-reported having injected since arriv-

ing intheir current ingtitution. Injection drug usewas particularly highinthe

Pacific Region, with 23 percent of inmates reporting injection drug use.®

Finally, existing data clearly indicate that Aboriginal people are
overrepresented in groups most vulnerable to HIV, such as sex-trade workers
and prisoners. In particular, they are overrepresented among inner-city injec-
tion drug use communities, including among clientele using needle exchange
programs and counsdling/referral sites®
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The pharmacological effects of the
illegal drugs used by [injection drug
users] are not, in themselves,
necessarily harmful.

— D McAmmond, 1997

36 D McAmmond. Care, Treatment and
Support for Injection Drug Users Living with
HIV/AIDS: A Consultation Report. Ottawa:
Health Canada, March 1997.

37 |bid at 14.

The Project

Background
The 1997 Consultation Report

In 1997, the AIDS Care, Treatment and Support Program, Hedlth Canada, re-
leased Care, Treatment and Support for Injection Drug Users Living with
HIV/AIDS: A Consultation Report.® The report identifies issues that need to
be addressed in order to provide effective HIV/AIDS care, treatment, and sup-
port to injection drug users (particularly those who are street-involved or
margindized), and proposes initiatives that might begin to address these is-
sues. The issues were identified by participants involved in a national
consultation process.

Lega issues are among the key areas singled out for action by the report.

Two sets of issues are highlighted:*

Legal status of drugs as a direct cause of harm: The report states that the
pharmacologica effects of theillega drugs used by injection drug usersare
not, in themsalves, necessarily harmful. It points out that much of the harm
issecondary, caused either by thelegal status of the drugs themselves, or by
things such as dangerousinjecting practices, crimina behaviour, and uncer-
taindrug strength or purity that results directly fromthelega statusof drugs.
Legal status of drugs as a barrier to treatment. The report further states that
thelega statusof drugsisabarrier to client utilization of much of the addic-
tion and medical services system. It points out that treatment approaches,
admission protocols, and staff and public attitudes are more reflective of the
lega datus of drugs than the treatment needs of the client population.
Findly, it gtates that approaches to managing substance use that are being
tried with considerable success in some other countries (eg, prescribing of
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heroin or cocaine) are not available in Canada because of legal restrictions
on medical practice.

The report suggests two possible initiatives to address these legal issues:®

o Exploration of how Canada sdrug laws and regulatory framework could be
made more flexible by permitting health-care professionals and others in-
volved in the trestment of HIV-pogtive injection drug users to offer
dternative drug therapiesin controlled settings.

¢ Analysis of experience elsawhere (eg, England, the Netherlands) to deter-
mine the possihilities in Canadafor medical delivery of heroin and cocaine
within controlled treatment settings for injection drug users with
HIV/AIDS.

The Task Force on HIV, AIDS and Injection Drug Use

In May 1997 the Task Force on HIV, AIDS and Injection Drug Use, ajoint
project of the Canadian Public Health Association and the Canadian Centrefor
Substance Abuse, released its Nationa Action Plan.®® The Plan sets out spe-
cific strategies to address issues related to policy and legidation, prevention
and intervention, treatment, Aboriginal populations, and women.

Likethe Hedlth Canada consultation report, the Task Force observesthat the
legal statusof drugsin Canada contributesto the difficultiesencounteredin ad-
dressing HIV among injection drug users, affecting not only the behaviour of
drug users, but also the attitudes of professionals and the structure of pro-
grams.® To address these difficulties, the National Action Plan recommendsa
series of specific actions, including that:

o the Criminal Code bechanged to provide specific exemptionsunder the leg-
idation to ensure that physicians may prescribe narcotics (eg, heroin,
cocaine) to drug users, and to decriminalize the possession for persona use
of small amounts of currently illegal drugs;**

¢ deps be taken to diminate discriminatory attitudes toward drug users with
HIV/AIDS by promoting recognition in the justice system and in law en-
forcement that addiction is better dealt with asahealth and socia issuethan
acrimina one;*

¢ accessto methadone treatment be improved by revoking the need for physi-
cians to be authorized by the federad Minister of Hedth to prescribe
methadone, reducing barriers to being on methadone (including current re-
gtrictions on carrying privileges), and setting up low-threshold methadone
maintenance programs with the explicit goa of reducing injection fre-
quency among heroin users;® and

e thecontinuum of available servicesand information be enhanced by provid-
ing treatment options that do not require total abstinence from dl drugs,
ensuring that each person seeking treatment is evauated and offered
antiretrovirad drug therapies that meet current standards of care, initiating
clinical trias of prescription morphine, heroin, and cocaine, and supporting
research and providing information on interactions between pharmaceuti-
cal/therapeutic and currently illegal drugs.™

The legal status of drugs in Canada

contributes to the difficulties
encountered in addressing HIV
among injection drug users.

38 |bid at 20.

3% HIV, AIDS and Injection Drug Use: A
Nationdl Action Plan, supra, note |3.

40 Ibid at 13.
41 Ibdi at 15.
42 |bid at 18.
43 |bid at 20.
44 |bid at 23.
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THE PROJECT

The Next Step

Asafollow-up to Care, Treatment and Support for Injection Drug Users Liv-
ing with HIV/AIDS: A Consultation Report (and in light of the
recommendations of the Task Force), the HIV/AIDS Programs, Policy and
Coordination Division, Health Canada, recognized the need to identify possi-
ble solutionsto some of thelegal and ethical dilemmasreated to (1) providing
care, treatment, and support to injection drug userswith HIV/AIDS, and (2) re-
ducing the harms of drug use. To this end, the Canadian HIV/AIDS Legd
Network was funded to bring together individuals working in the area of
HIV/AIDSand injection drug usetoidentify, analyze, and make recommenda-
tions on priority legal and ethical issues.

Thisreport is one of the outcomes of that consultation. Another is Injection
Drug Use and HIV/AIDS: Legal and Ethical Issues. Background Papers,® a
compilation of al paperswritten as background materialsfor the consultation.

Overview of the Project
Objectives
The objectives of the Project wereto:

¢ bring together key participants from across Canadawith knowledge and ex-
periencein issuesrelated to HIV/AIDS and injection drug use;

o identify the lega and ethical issues related to (1) providing care, treatment,
and support to drug users with HIV/AIDS, and (2) reducing the harms of
drug use;

o identify priority issuesthat need to be analyzed in more detail;

¢ analyzethese priority issues from the perspective of policy, law, and ethics
in three background papers; and

¢ prepare areport that summarizesthe discussion of the participants, the and-
ysis of the papers, and the recommendations of the participants on the
priority issues and potential solutions; as well as a volume of background
materids, containing the background papers.

Phase |

Phase| of the Project started in November 1997 and ended on 31 March 1998.
Inthisfirst phase of the Project, two workshops were organized, eight priority
legal and ethical issues wereidentified, background papers on four of theseis
sues were written, and a report on the consultation was prepared.”® This first
phase was funded by the AIDS Care, Treatment and Support Program, Health
Canada. Co-funding was provided by the Québec Ministry of Hedth and So-
cid Services.

The first workshop — discussion

Providers of services to injection drug users, members of non-governmental
organizations, federd and provincial government representatives, and drug us-
ers, met on 17 November 1997. The purpose of the workshop was to discuss
legal and ethical issuesrelated toinjection drug useand HIV/AIDS. Twelveis
sues in particular were discussed. What follows is arecord of the discussion.
The record aims to present as faithfully as possible the various comments of
the participants, organized under common headings.
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The dehumanization of drug users

Injection drug users are stigmatized and dehumanized as aresult of theillega
status of drugs, the treatment of drug users by law enforcers and by society in
general, and misinformation about drug use. Drug users are seen by many
members of the public (and some hedth-care professionals) not as persons but
as criminals and “vectors’ of disease.

Workshop participants stated that programs aimed at preventing harms due
to drug use are often themsealves dehumanizing in the way they treat usersand
regulate their conduct. Some of the programs do not meet users' needs. Refer-
ence was made to one-for-one needle exchange programs and restrictions
imposed in methadone programs, such as limited carries and mandatory urine
testing of drug users.

Issues of advocacy for drug users

It is common today to hear cdls from within the HIV/AIDS movement for
greater advocacy or organizing by drug users. Some drug users would support
this and be empowered by greater advocacy, but other drug users would not.
Workshop participants emphasized that drug users must be free to choose
whether to advocate or organize, and that it must be safefor them. A drug user
who goes public will be subjected to scrutiny and risks loss of employment,
lossof housing, difficulty in obtaininginsurance, or inability to get amortgage.
Support to address these consequences is needed if drug users are to organize.
It was suggested that it could be effectiveif parents of drug users organize and
advocate on behalf of users.

Problems confronted by service providers

The stigma associated with drug use often extends to individuals who provide
services to drug users, such as physicians, nurses, socia workers, counsglors,
and persons who provide housing. Some of these service providers may be
marginaized within their profession, and may not be granted much credence
when they provide information that counters prevailing programs and myths
about injection drug use and injection drug users. They may be censored in
their effortsto educatethe public. They may be unableto changethe context in
which they try to provide servicesto drug users. These service providers have
encountered problems securing the requisite funding for innovative programs
both to treat and to prevent harms associated with injection drug use. Organiza-
tionsthat provide housing to injection drug users have been seen asfacilitating
interaction among users and have been accused of encouraging the spread of
HIV and other transmissible diseases. Thelega and ethical issuesthat emerge
when health-care providers, drug treatment facilities, or housing administra:
tors permit drug use on the premises of hospitals, drug trestment centres, or
hospices, were raised by workshop participants.

Organizations that provide services to drug users

Workshop participants identified various problems with organizations that
provide services to injection drug users, including treatment for their addic-
tions, socia services, and HIV/AIDS services. It was stated that some
organizations that profess to take a harm-reduction approach may, by the re-
strictionsthey impose or by the manner in which they interact with their client
population, demean drug users and consequently discourage them from seek-
ing assistance. Concerns were raised about funding harm-reduction programs
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in organizationsthat until recently required drug usersto abstain from drug use
asaprecondition for participation in programs. It was said that such organiza-
tions must demongtrate that they have accepted what it means to provide
services to drug users who continue to use.

Another problem that was identified is that, in order to obtain funding for
programs, organizations may resort to “token” representation from drug users.
However, once funding is obtained, these organizations may develop pro-
grams that fit the needs of the organization or its staff rather than the needs of
drug users.

Finally, workshop participants pointed out that HIVV/AIDS organizations are
a various stages in incorporating drug users and programs for drug usersinto
their work. Some organizations are ready to employ and serve drug users, oth-
ers are not. Drug users who are employed by HIV/AIDS organizations may
find that they are marginalized within the organization.

Mixed messages about harm reduction

There is no consensus on the meaning to be attributed to the concept of harm
reduction. Health clinics, syringe-exchange programs, drug treatment pro-
grams, and housing facilities often subscribe to different notions of harm
reduction. As aresult, drug users receive conflicting messages. For example,
outreach to street youth may coincide with expulsion of street youth from pub-
lic spaces. Or provision of sterile syringes in exchange for used syringes may
be regulated in a way (eg, one-for-one exchange) that does not match users
needs. Such mixed messages undermine the effectiveness of servicesin reduc-
ing the harms of drug use.

Methadone maintenance programs

Discussion centred on the accessibility of methadone programs to injection
drug users and on the deficiencies of current programs. Methadone programs
are operated by the provinces. While some have expanded their programs and
made them more accessible to drug users, others still have no programs. Col-
leges of Physicians and Surgeonsin some of the provinces are responsible for
the regulation of the methadone programs and for the accreditation of physi-
cians in dispensing this treatment. In Alberta, the methadone program is
operated by the Alberta Alcohol and Drug Abuse Commission (AADAC), an
agency of the government of Alberta Workshop participants questioned
whether the methadone regulations and rulesin the provinces serveto obstruct
rather than encourage injection drug users to participate in programs.

Individuals who have participated in methadone programs expressed con-
cerns regarding mandatory urine testing, penaties imposed for the use of
drugs, and limitations on carries. The manner in which some physicians and
other hedlth-care providers have interacted with them have made them feel
devalued.

Finaly, some question whether methadone maintenance itself entails more
harms than illegd drugs, since methadone is so addictive. Some would rather
see people using heroin than methadone.

Syringe distribution
Workshop participants emphasized that to exchange sterile syringes for used

syringes on a one-for-one basis does not work: it does not meet the needs of
drug users for sterile syringes and for non-controlling services. They pointed
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out that many programs no longer exchange syringes on a one-for-one basis, Syringes should be more easily and
but provide as many syringes as the user requires (syringe distribution). more cheaply available from

According to workshop participants, syringes should be more easily and
more cheaply available from pharmacies. It was reported that in some metro-
politan areas only one pharmacy was known to be willing to sell syringesto a
drug user.

Inequities for prisoners

Workshop participants commented that HIV/AIDS prevention, treatment,
support, and care are not as available to prisoners asto persons outside the pe-
nal system. Prisoners who inject drugs do not have access to sterile syringes
and consequently are at greater risk of HIV infection, hepatitis C, and other
transmissible diseases. In addition, in many jurisdictions prisoners who were the penal system.
on methadone prior to incarceration cannot continue treatment in prison, and

no jurisdiction currently permits prisoners to begin methadone treatment in

prison.

Pregnant women who inject drugs

Concerns were expressed by participants at the workshop regarding the man-
datory treatment of pregnant women who inject drugs. Child protection
legidation and mental health statutes have been resorted to by provincial au-
thoritiesto confine women and to compel them to follow prescribed treatment
during the course of their pregnancy. There have been suggestions that crimi-
nal laws be enacted to punish the behaviour of pregnant women who consume
drugs. Such actions by the state were considered by several workshop partici-
pants to be a deterrent to the use of prenatal care by women drug users and to
constitute a deprivation of the liberty of the individual.

Limited treatment options

Workshop participants pointed out that options for both HIV/AIDS treatment
and drug trestment are or may be limited for drug users.

Many HIV/AIDS physicians find themselves in a dilemma in deciding
whether to prescribe current antiretroviral therapiesfor HIV-positive drug us-
ers because they perceive a high risk of noncompliance among drug usersin
taking the therapies and the consequent development and transmission of
drug-resistant strains of HIV. Drug users argue that many people have diffi-
culty adhering to complex treatment regimens, and that what is required are
simpler regimens that everyone could manage more easly.

Regarding drug treatment, certain options, such as prescribing heroin or co-
caine, are not available in Canada. Furthermore, it is difficult for both drug
users and physicians to obtain accurate pharmacological information about il-
legal drugs and about their interactions with prescription drugs, including
drugs for HIV/AIDS.

It was said that clinical tridls are required to investigate opiates and their a-
ternatives, stimulants and their alternatives, and interactions between illega
drugs and prescription drugs (particularly HIV/AIDS drugs). In addition, drug
users should beincluded in clinical trials of HIV/AIDS drugs.

Lack of housing and social support

Thelack of affordable housing for drug usersisaproblem, particularly inlarge
urban centres such as Vancouver and Toronto. It was observed that the limited

pharmacies.

HIV/AIDS prevention, treatment,
support, and care are not as available
to prisoners as to persons outside
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availability of socia assistance for drug users increases the number of home-
less persons; being homeless makes it more difficult to regularly access other
services and to adhere to treatment regimens.

The legal status of drugs

Workshop participants felt that the current legal status of drugs crestes dmost
insurmountable barriers to HIV/AIDS prevention, and the treatment, support,
and care of injection drug users. Thisis cons stent with views expressed during
the preparation of the Consultation Report on Care, Treatment, and Support
for Injection Drug Users Living with HIV/AIDS:*" “we know what to do, but
wearenot abletodoit for avariety of reasons,” chief among them the barriers
created by thelegal status of drugs and drug use. Participantsin both consulta-
tionsfdt that, unless this changes, it will be difficult to make progressin drug
treatment and HIV prevention.

Workshop participants stated that consideration should be given to an dter-
native regulatory regime that would be more effective in reducing the harms
associated with drug use and that would ensure the qudity and safety of cur-
rently illegal drugs. Finally, the lack of information about what the public
actudly thinks about drug useis an impediment to changing the current status.
Research and accurate information on illega drugs and public attitudes is
required.

The first workshop — identification of priority issues

Workshop participants identified the following eight priority issuesfor further
andyss:

1. What istheimpact of the current legal status of drugs and drug use on ef-
forts to prevent HIV infection among injection drug users and on the
provision of care, treatment, and support to drug users with HIV/AIDS?
What are dternatives to the current legal regime on drugs and drug use?
What legal and ethical issues are raised?

2. What legal and ethical issues arisein circumstancesin which illegal drug
useispermitted inthe course of providing health care and socia services—
primary hedlth care, community clinics, pharmacy services, residentia
care, paliative care, housing services —to drug users?

3. Isitlega and ethical to make cessation of drug use a condition for treat-
ment of adrug user?Isit legal and ethica to withhold antiretroviral drugs
from HIV-positive drug users?

4. What lega and ethical issuesariseinthe context of prescribing opiatesand
controlled stimulants to drug usersin Canada?

5. What legal and ethical issuesareraised by (a) the absence of clinical trials
ontheimpact of illegal drugson theimmune system; (b) the absence of re-
search on the interactions between HIV/AIDS drugsand illegal drugs; (€)
the exclusion of drug users from clinica trids involving HIV/AIDS
drugs?

6. What are the legd and ethica grounds for ensuring that health-care pro-
viders, drug users, and the genera public have accurate and complete
information onillegal drugs and their effects?

7. What legal and ethical considerations should be taken into account when
implementing needl e exchange and methadone mai ntenance programs di-

# Supra, note 36. rected a reducing the harms from drug use?
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8. What arethelega and ethical considerations that arise regarding manda-
tory drug treatment for pregnant women drug users?

Thefirst four of theseissueswere selected for analysisin Phasel of the Project.
The background papers

After theworkshop, threeindividua s prepared papers on theseissues based on
their particular perspective and expertise: Dr Diane Riley, International Harm
Reduction Associ ation and Canadian Foundation for Drug Policy, on drug pol-
icy; Mr Eugene Oscapella, Canadian Foundation for Drug Policy, on lega
issues; and Dr David J Roy, Director, Centre for Bioethics, Clinica Research
Ingtitute of Montréal, on ethical issues.

The second workshop

A second workshop, held in February 1998, reconvened the participants from
thefirst workshop, the authors of the papers, and some additiona participants.
The papers prepared by David Roy, Diane Riley, and Eugene Oscapellawere
discussed and reviewed. Workshop participants proposed recommendations
on each of the issues. The recommendations were made with a view to: what
should be achieved in the short term (short-term goals); what should be
achieved in the long term (long-term goals); and what are the means toward
achieving these short-term and long-term goals.

After the workshop, the authors revised their papersin light of the discus-
sion and information provided, and a report on Phase | of the Project was
prepared.

The report on Phase |

Thereport, prepared by Theodore de Bruyn, summarized the discussion at the
first workshop; listed thelegal and ethical issuesthat wereidentified at thefirst
workshop, including the four priority issues selected for further analysis; sum-
marized the commentary contained in the three papers on each of the four
priority issues; and listed the recommendations of the workshop on further ac-
tion on the four priority issues.

Phase Il

In May 1998, funding was secured to continue work on the Project. The three
additional priority issues analyzed in this phase of the Project were:

1. What legd and ethical issues areraised by (a) the absence of clinical trials
ontheimpact of illega drugson theimmunesystem; (b) the absence of re-
search ontheinteractions between HIV/AIDS drugsand illegal drugs; and
(c) the exclusion of drug users from clinicd trias involving HIV/AIDS
drugs?

2. What are the legd and ethical grounds for ensuring that health-care pro-
viders, drug users, and the generd public have accurate and complete
information onillega drugs and their effects?

3. What legal and ethica considerations arise in the implementation of nee-
dle exchange and methadone maintenance programs directed at reducing
the harms from drug use?

Asin Phase| of the Project, Riley, Oscapella, and Roy prepared background
papers on these issues based on their particular perspective and expertise.
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Anaysisof the eighth issueidentified asapriority —legal and ethical issues
associated with HIV-positive pregnant drug users — was postponed, as exten-
sve analysisis underway on legal and ethical issuesrelated to HIV testing of
pregnant women.® It was flt that that analysis should be completed before a
study of the digtinct but related legal and ethical issues associated with
HIV-positive pregnant drug users is undertaken.

The national workshop

A nationa workshop, held on 15-16 March 1999, brought together 40 people
from across Canada with knowledge and experience in issues relating to
HIV/AIDS and injection drug use. This included many of the participants in
thefirst two workshops, aswell as other drug users, membersof AIDS organi-
zations, staff in needle exchange programs, federal and provincia government
health officias, employees of organizations that provide methadone programs
and other servicesto drug users, physicians, ethicigts, researchers, policy ana-
lysts, and a member of an Aboriginal organization.”® At the workshop, the
background papers prepared by Riley, Oscapella, and Roy were discussed, and
participants made recommendations for further action on the three priority is-
sues. After the workshop, the authors of the background papers revised their
papers in light of the discussion and information provided at the workshop.
Finaly, the background papers underwent peer review and were finalized tak-
ing that review into account. Richard Elliott, Director of Policy & Research of
the Legal Network, undertook the final rewrite of the background paper on le-
gd issues together with Eugene Oscapella.

This report

Thisreport on Phases | and |1 of the Project contains an analysis of the seven
priority issues addressed in both phases, and the recommendations devel oped
by the workshop participants. The report is based on the background papers,
the report on the first phase of the consultation, and the comments made by
workshop participants at the three workshops held between November 1997
and March 1999. However, further research was undertaken on each of the
seven issues. This has entailed an examination of court decisions, legal trea-
tises and articles, scientific and medical publications, as well as public hedth
materials. Additional discussions have taken place with members of
HIV/AIDS organizations, physicians engaged in trials of HIV/AIDS drugs,
public hedlth officias, staff from provincial Colleges of Physicians and Sur-
geons, scientigts, persons involved in organizations that operate methadone
programs, and officials from Health Canada.

The volume of background materials

Asacompanion to this report, avolume containing all the background papers
written during Phases | and |1 of the Project has been produced.™

Next Steps

The Project does not end with the release of this Report and the volume of
background materials. The Network will focus on disseminating the contents
of thereport to variousaudiences. Thiswill include preparing info sheets sum-
marizing the main results to make the information in the Report and
background materials more access ble, and publishing articlesonthe Project in
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the Canadian HIV/AIDS Policy & Law Newsletter and other publications. In
conjunction with others, as appropriate, the Network will undertake follow-up

activities directed to the implementation of the recommendations presented in
this Report.
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The Current Legal Status
of Drugs

What istheimpact of the current legal statusof drugs and drug use on effortsto
prevent HIV infection among injection drug users and on the provision of care,
trestment, and support to drug userswith HIV/AIDS? What are dternativesto
the current legal regime on drugs and drug use? What lega and ethical issues
areraised?

This chapter points out that Canadian law takes a punitive approach to indi-
viduals who consume illega drugs, crimindizing not only trafficking of
certain drugs, but so their possession. Theeffectsof thisapproach on drug us-
ers, health-care professionas, and society at large suggest that it exacerbates
rather than reduces harms from drug use. However, some alternatives are pos-
sible without drastic changes to Canada's current prohibitionist legal
framework. Other, more far-reaching aternatives to the current approach may
require that Canada denounce severa international drug-control conventions.

This chapter explains the ethical requirement to consider dternativesto the
current gpproach. Ethical reflection must lead to arecognition of which com-
ponents of current drug policy need to be maintained, which components need
to be reversed, and which aternatives need to be explored and submitted to
controlled experiments.

There are two overarching directions for future action: (1) Canadamust re-
versethe negativeimpacts of the current legal status of drugson drug users and
on those who provide services to drug users; and (2) Canada must move to
adopt aternatives to the current approach to reducing drug use and the harms
of drug use among Canadians. Implementing the recommendations below
would allow for better provision of care, trestment, and support to drug users,
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and for more effective effortsto prevent HIV infection and other harms associ-
ated with drug use.

Legal and Policy Analysis
The Criminalization of Drugs in Canada

Sincethe early 1900s, criminal statutes aimed at the control of particular drugs
have existed in Canada.>* The Opium and Drug Act™ promulgated in 1911,
and then the Narcotic Control Act™ and the Food and Drugs Act™ governed
drug use for about 85 years. Then, in May 1997, the Controlled Drugs and
Substances Act (CDSA)> was proclaimed.® The Act repeded the Narcotic
Control Act and parts|ll and 1V of the Food and Drugs Act, and consolidated
under one statute the major provisions on illegal drugs.>” Several of the of-
fences in these predecessor statutes are now contained in the CDSA.

Offences relating to controlled substances

In general, the unauthorized possession,® manufacture cultivation® traf-
ficking® (which includes selling, administering, giving, transferring,
transporting, sending, or ddlivering), export™ and import® of substanceslisted
in several Schedules appended to the statute constitute criminal offences. Cur-
rently, those Scheduleslist cannabis (resin and marijuana), heroin, methadone,
cocaine and coca leaf, barbiturates, amphetamine, and alarge array of other
substances as “controlled.”

Aswadll, it isan offence to seek or obtain acontrolled substance from a prac-
titioner, such as a physician, without disclosing particulars relating to the
acquisition of the Scheduled substance within the preceding thirty days. This
offence is commonly referred to as double-doctoring.**

Varying criminal penalties apply to violations of the law, depending on the
substance in issue (and, in the case of cannabis, the quantity of the substance).
For example, unauthorized possession of heroin, methadone, or cocaine is
punishable by up to seven years imprisonment. Unauthorized possession of
cannabisis punishable by up to five years imprisonment, although possession
of asmall quantity (one gram resin or 30 grams marijuanaleef) carriesamaxi-
mum penalty of only six months imprisonment and/or a$1000 fine.®

Asaresult of itsvery broad definition of “controlled substance,” the CDSA
makesit acriminal offence to possess, import, export, traffic, etc, not only the
drugs themselves but also

any thing that contains or hason it acontrolled substanceand that is
used or intended or designed for use (8) in producing the substance,
or (b) in introducing the substance into a human body.*

Thismeansthat if asyringe or other equipment (eg, cookers) used for injecting
drugs containsresidue of adrug, asmost used syringeswill, that equipmentisa
“controlled substance” and the person with the syringe could befound guilty of
possession under the CDSA. There is no express exemption or protection in
the statute (or regulations) for needle exchange programs or their personnel,
who will often knowingly be in possession of used equipment returned by us-
ers. Similarly, the operator of an injection room or “shooting gdlery” who
provided receptacles for the safe return of used syringes would knowingly

There is no express exemption or
protection in the statute (or
regulations) for needle exchange
programs or their personnel, who
will often knowingly be in possession
of used equipment returned by
users.

5! P) Giffen, S Endicott, S Lambert. Panic and
Indifference: The Politics of Canada’s Drug
Laws. Ottawa: Canadian Centre on Substance
Abuse, 1991.

52 O pium and Drug Act, SC 1911, ¢ 17.
53 Narcotic Control Act, SC 1960-61, ¢ 35.

>4 Food and Drugs Act, SC 1962-63, ¢ 15,
Parts Ill and IV.

55 Controlled Drugs and Substances Act, SC
1996, c 19.

56 51/97-47, Can Gaz Part Il, 14 May 1997.

57 B MacFarlane. Drug Offences In Canada.
Toronto: Canada Law Book Inc, 3rd edition,
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58 Section 4(1).
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possess a “controlled substance.” As stated by Bruckner,®” both needle ex-
change workers and drug users who are in possession of contaminated
equipment are required to rely on police or prosecutoria discretion to avoid
crimina convictions.®

Drug paraphernalia: instruments and literature

Other than its broad definition of “ controlled substance” that extendsto injec-
tion equipment containing traces of illega drugs, the CDSA does not address
injection equipment. However, asaresult of amendmentsintroduced in 1988,
the Criminal Code makesit an offence for anyoneto “knowingly” import, ex-
port, manufacture, promote, or sell “instruments or literature for illicit drug
use.”® Sdlling includes offering for sale, exposing for sale, possessing for sale,
and distributing, whether or not the material is distributed in exchange for
money or other valuable consideration.” The punishment for afirst offenceis
amaximum fine of $100,000 and imprisonment for six months; for asecond or
subsequent offence, the maximum pendty is a $300,000 fine and imprison-
ment for one year.”" While mere possession of illegal drugs is an offence
(under the CDSA), this is not the case with mere possession of drug
parapherndia

Drug literature

In addition, an Ontario court has held that the prohibition in section 462.2
Criminal Code inrelationto “literature” for illicit drug use violates freedom of
expression asguaranteed in section 2(b) of the Canadian Charter of Rights and
Freedoms andis consequently of no force or effect. InIorfida v MacIntyre,” it
was stated that section 462.2 of the Codeisaimed at censorship; it isdesigned
to prohibit the dissemination of aparticular perspective on aspecific topic. The
court observed that advocacy of illega drug use may beinspired by many dif-
ferent reasons. by humane considerations such as medica uses, for the
spiritua purposes of religiousmovements, or for artistic cons derations of nov-
distsand other fiction writers. Macdonad J held that silencing messages, even
a“digtasteful message aimed a popularizing or glamourizing socidly undesir-
ableformsof activity,” ®isinimical to free expressionin ademocratic society.
The statements of Cory JA (as he then was) in R v Kopyto™ was cited by the
Ontario court for this proposition:

The concept of free and uninhibited speech permeatesall truly dem-
ocratic societies. Caustic and biting debateis, for example, oftenthe
hallmark of election campaigns, parliamentary debates and cam-
paignsfor the establishment of new public ingtitutions or the reform
of existing practices and ingtitutions. The exchange of ideas on im-
portant issuesis often framed in colourful and vitriolic language. So
long as comments made on matters of public interest are neither ob-
scene nor contrary to the laws of crimind libel, citizens of a
democratic state should not have to worry unduly about the framing
of their expression of ideas. The very life-blood of democracy isthe
free exchange of ideas and opinions. If these exchanges are stifled,
democratic government itsalf is threatened.

The words “or literature” were severed from section 462.2 of the Criminal
Code by the court in lorfida v Maclntyre.
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Drug instruments

Syringes (at least unused ones) should arguably not be considered drug para-
phernalia An*“instrument for illicit drug use” is defined as* anything designed
primarily or intended under the circumstances for consuming or to facilitate
theconsumption of anillicit drug, but doesnotincludea’ device' asthat termis
defined in section 2 of the Food and Drugs Act.”™ “Device’ is defined in the
Food and Drugs Act as"any article, instrument, apparatus or contrivance, in-
cluding any component, part or accessory thereof, manufactured, sold or
represented for usein ... the diagnosis, trestment, mitigation or prevention of a
disease, disorder or abnormal physica state, or its symptoms, in human beings
or animals.” ™

Syringes should be considered “devices’ under the Food and Drugs Act,
since they are manufactured, sold, or represented for medical use. If so, they
would be excluded from the definition of “instruments for illicit drug use” in
the Criminal Code. Some reported case law suggests thisinterpretation is cor-
rect.”” However, there is some uncertainty about this conclusion, as the
definition in the Criminal Code of an “instrument for illicit drug use” includes
anything “intended under the circumstances’ for consuming an illicit drug.
Courts have ruled that this definition is not uncongtitutionally overbroad.”

In many cases, the syringe or other equipment will be intended for this pur-
pose (evenif what isintended isthat theinjection of illicit drugsbe*” safer,” less
likely to result in the harm of disease transmission). Because “sdlling” is de-
fined toincludesimply “distributing,” evenif not donein exchange for money,
this leaves open the possibility that, depending on the circumstances, a person
who provides a syringe or other injection equipment to another person for the
purpose of their consumption of an illegd drug — for instance, an outreach
worker in a needle exchange program or the operator of a shooting galery —
could be found guilty of the “sadle€’ of drug parapherndia. If the syringe in
question contained residue of anillegal drug, not only wouldit bea* controlled
substance’ itsdlf under the broad CDSA definition, but the residue on the sy-
ringe would presumably be strong evidence that, in the circumstances, the
syringe was intended for this use.

International Law

Canada is a signatory to several international drug conventions: the Single
Convention on Narcotic Drugs, 1961, the Convention on Psychotropic Sub-
stances, 1971, and the United Nations Convention Against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances, 1988."” The 1961 and 1972
conventionsfocus on limiting the possession of drugsto scientific and medical
purposes. The 1988 Convention, containing provisions on money laundering
and internationa cooperation, is primarily directed at trafficking.
Theinternational drug conventions contain provisions that permit States to
“denounce’ a treaty (ie, remove itsalf as a signatory).®® Equally important,
many of the obligationsimposed on signatory States are expresdy stated to be
“subject to its constitutional principles’ and/or “the basic concepts of its lega
system.” Canada thus retains the freedom to develop its own drug laws (with
respect to at least some matters, such as possession for personal consumption)
in aless punitive fashion than might be called for by aharsher interpretation of
theinternational conventions.® Finally, there is strong language in each of the
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conventionsthat expresdy alows signatory Statesto adopt “measures of treat-
ment, education, after-care, rehabilitation and socid integration” for drug users
“@ther as an alternative to conviction or punishment or in addition to convic-
tion or punishment.”® Again, the punitive approach may be tempered within
the existing legal framework.

The Impact of the Current Legal Status

The CDSA, like the predecessor legidation, the Narcotic Control Act, takesa
punitive approach to individuas who consumeillegal drugs. Personswho use
such drugs are perceived as criminals deserving of punishment rather than in-
dividuals who may need treatment or medical care.®® As discussed in a 1994
Québec report, Drug Use and the HIV Epidemic, this “zero tolerance’ ap-
proach subscribes to repression and stigmatization of individuals who
consume controlled substances.®

Drug-control policies in the United States, and to a large extent also in
Canada, arefounded on the belief that drug usewill be curtailed if the supply of
drugs (and drug paraphernaia) is aggressively cut off and if drug users, culti-
vators, sellers, and manufacturers are severely punished. Thus, the essence of
drug-control policy is to create a scarcity of drugs and drug injection equip-
ment, and to punish drug users.®

The criminal law approach to drugs has severa effects on drug users,
health-care professionass, and society at large. In Stuations in which certain
drugs are not legdly available, these drugs can only be purchased on the black
market.®° Drugs obtained in thismanner are of uncertain strength and composi-
tion, which may result in overdoses or other adverse effects on the health of the
user.¥’ In addition, resort is often had to criminal activities, in particular per-
sonal and property crimes such as robberies and burglaries, in order to pay the
high prices of drugs on the black market. Criminal prosecutions mean that
many drug users spend years of their livesin and out of prison. A significant
amount of resources are spent on law enforcement at the expense of prevention
programs or the expansion of treatment facilities for injection drug users® As
some authors have observed, exorbitant sums of money have been spent onan
ineffective criminal approach.®

This punitive approach a so contributesto the transmission of HIV and hep-
ditis. Fear of being subjected to crimina penalties and the high price of drugs
cause users to consume drugs in efficient ways, such as by injection, a very
high-risk activity for transmission of HIV and hepatitis.

The most pronounced effect, however, isto push drug users to the margins
of society. Thismakesit difficult to reach them with educational messagesthat
might improve their health and reduce the risk of further spread of disease;
makes users afraid to go to health or socia services; may make service provid-
ers shy away from providing essential education on safer use of drugs, for fear
of being seen to condone use; and fosters anti-drug attitudes toward the user,
directing action toward punishment of the “offender” rather than fostering un-
derstanding and assistance.™

Efforts to combat the epidemic of HIV infection associated with drug use
have highlighted the pol arization in Canada between proponents of two oppos-
ing points of view: the zero-tolerance, abstentionist, punitive model, and the
harm-reduction or public health model.*? By contrast to the punitive model,
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harm reduction seeks to minimize the harm drug users cause to themselves,
their sexual partners, their families, and society at large.® Drug dependenceis
perceived as a public hedlth problem.** As Nadelmann states, rather than at-
tempt to wean all illicit drug users off drugs by punitive means, harm reduction
atemptsto reducethelikelihood that drug userswill contact or spread HIV and
other infections, overdose on drugs of unknown potency or purity, or otherwise
harm themsdlves or others.®

Inthe context of drug use, isit appropriate to usethe crimind law rather than
other means of socia intervention?1n a Government of Canada report entitled
The Criminal Law in Canadian Society, thefollowing principlewas articul ated
with respect to the use of criminal sanctions:

The crimina law should be employed only to deal with conduct for
which other means of socia control areinadequate or inappropriate,
and in a manner which interferes with individuals rights and free-
domsonly to the extent necessary for the attainment of itspurpose.*

Asthe most serious form of socia intervention with individual freedoms, the
criminal law is to be invoked only where necessary, when the use of other
meansis clearly inadequate or would depreciate the seriousness of the conduct
in question. Aswdll, the principle suggests that, even after the initial decision
has been made to invoke the criminal law, the nature or extent of the response
by the crimind justice system should be governed by considerations of econ-
omy, necessity, and restraint, consonant of course with the need to maintain
socia order and protect the public.

As argued by Oscapellaand Elliott,

this principle and underlying criteria would seem to preclude the
use of the crimina law in dealing with at |east some activities relat-
ing to drugs. Criminalization, the “most serious form of socid
intervention with individual freedoms,” has not been demonstrated
as necessary. But there is much (including experiences of other
countries) that suggest other, lessintrusive and less harmful means
are available to respond to the use of drugs in a fashion that ill
maintains (and in fact, may encourage) socia order and protection
of the public.

Furthermore, there is little to suggest that crimina prohibitions on
drugs have yielded any significant benefit for Canadians. But cur-
rent drugs laws do carry significant human and financia costs,
violating the principle of economy in resorting to the criminal law.*’

Options within a Prohibitionist Drug Policy
Options available in Canada

There are several options available for reducing the harms that derive from
present drug laws. Some of these are possible without fundamentally changing
the current approach to drug use. For example, the CDSA gives abroad power
to the Governor in Council (ie, the federal Cabinet) to make regulations under
the statute, including regulations governing the importation, production, deliv-
ery, sde, provison, administration or possession of a controlled substance.
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Theregulations may also specify the persons or classes of personsto whomthe
regulation applies and the means by which these persons or classes of persons
can be designated.® The Cabinet also has the power to order amendments to
any of the Schedulesto the Act, “ by adding to them or deleting from them any
item;gwhen Cabinet deemsthe amendment “to be necessary inthe publicinter-

The Act dso empowers the Minister of Health to exempt any person (or
classof persons) or any controlled substance (ie, illega drug or item containing
residue of anillega drug) from the application of the Act or regulations made
under it. The Minister can dothisif sheisof the opinion that the exemption “is
nec&lsosoary for amedical or scientific purpose or isotherwisein the public inter-

This regulatory power by Cabinet and/or this Ministerial exemption power
could be used in a number of ways.

¢ Possession or production of small amounts of some or al controlled sub-
stances, for persona consumption only, could be permitted. (The statute
itself aready specifies a lesser maximum offence for possession of small
amounts of cannabis.) Another theoretical possibility would be to permit
simple possession or production of any amount, but leave in place prohibi-
tions on trafficking, importing, and exporting.

¢ Syringes and other injection equipment containing drug residue could be
expresdy defined by regulation or by Ministerial exemption as being ex-
cluded from the broadly worded definition of “controlled substance.” This
would support harm-reduction efforts (safer injection practices and safer
disposal of used equipment) by removing the threat of criminal prosecution
for being found in possession of used equipment. It would also avoid putting
those operating and working in needle exchange programsin possible tech-
nical violation of the law.

¢ Accessto certain controlled substances (eg, marijuana, heroin) could be per-
mitted by regulation or Ministerial exemption for therapeutic treatment of
those with HIV/AIDS or other illnesses where medicdly indicated. For ex-
ample, methadone is currently a controlled substance, but regulations in
force under the CDSA dready permit physicians, pharmacists, and othersto
prescribe methadone and for patientsto possessit.' Accessto currently il-
legal drugs for therapeutic purposes may aso be allowed under other
legidation. Pursuant to Health Canada's Special Access Program, formerly
known asthe Emergency Release Program, physicians can apply to thefed-
eral government to be permitted to prescribe illega drugs for therapeutic
pUrposes.

Furthermore, the government has the discretion to adopt a policy of
non-prosecution for particular activities such as, for example, the possession of
controlled substances for the purposes of treatment.

Findly, dternatives to full prosecution are available to prosecutors, and d-

9 CDSA, supra, note 55 at s 55(1)(a),(b). terna_tivgsentenci ng meaSJrqsngvalabletojudga Th@e may offer_apartial
99 1bid at s 60. solution in some cases for minimizing the harms associated with criminal pro-
100 |bid at s 56. hibitions on drug use. Amendments to the Criminal Code were introduced in
101 Narcotic Control Regulations, CRC, ¢ 1995 (Bill C-41) that provide a statutory framework for prosecutorsto divert

1041. offenders accused of “minor” possession or trafficking offences from the
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traditional system to “ aternative measures programs’ rather than proceed with
acrimina prosecution resulting in acrimina record for the user.

In cases where offenders are prosecuted, the amendments also provide a
framework for sentencing courts to impose alternative measures (other than
incarceration) that are authorized by provincial Attorneys Genera.!® In line
with the recommendations reiterated in numerous previous reports,*® these re-
forms indicate that imprisonment should be a sentence of last resort after
consideration of other available sanctions.*®

A pilot “drug court” project in Toronto, one component of which isacom-
munity advisory committee, is one example that has been generally
well-received. Accused personswho areeligiblefor this program enter into ju-
dicialy supervised participation in drug treatment and rehabilitation. Accused
persons who are assessed as “drug dependent,” who meet other igibility cri-
teria, and who are charged with possession or possession for the purposes of
trafficking in small quantities of cocaine or heroin have the option of entering
this program before entering a plea on their charge. If they complete the pro-
gram, the charge is withdrawn or stayed. Offenders charged with actua
trafficking have the option of first pleading guilty, then entering the program
with their sentencing postponed. If they complete the program, they receive a
non-custodial sentence.’®

Diversion and aternative sentencing measures, where available and appro-
priate, are clearly preferable to a criminal record or incarceration, but the
question remains whether all drug users who might be diverted under this pol-
icy actualy need treatment, and whether the treatment that is needed will be
adequatdly funded. Furthermore, thisdiversion policy still leaveslargely intact
the damaging “war on drugs,” with its extensive spending on the crimina jus-
tice system.

Experiences in other countries

Other countriesthat have adopted acrimina law approach to drugs have exten-
sive experience with some of the options available for reducing the harms that
derive from drug laws.

In the United Kingdom, the medical prescription of drugs with the excep-
tion of opium is permitted. The country has extensive harm-reduction
programs such as needle exchanges, methadone programs, and explicit educa-
tiona materials on drugs and drug use.

In some states of Audtralia, thereis defacto decriminalization of possession
of cannabisand of cultivation for persona use. There have been proposals for
trialsof heroin. Asinthe UK, extensive harm-reduction programsexistin Aus-
tralia in the form of syringe exchange programs, extensive methadone
programs, and explicit educationa materials.

Thereis de facto decriminalization in the Netherlands for the possession of
cannabis for personal use. Heroin trials have aso been proposed. The
harm-reduction programs available to drug users include methadone pro-
grams, educational materials on drug and drug use, and syringe exchange
programs.

In Switzerland, the prescription of heroin, cocaine, and methadone to drug
users is permitted. Harm-reduction programs include syringe exchange pro-
grams, methadone programs, and injection rooms.'®
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(Sentencing) and other Acts in consequence
hereof, SC 1995, ¢ 22.

103 Canadian Committee on Corrections.
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Report; Chair: R Ouimet.) Ottawa: Queen’s
Printer, 31 March 1969; Law Reform
Commission of Canada. Our Crimindl Law .
Ottawa: Minister of Supply and Services
Canada, 1976; Government of Canada, The
Crimindl Law in Canadian Society, supra, note
96; Sentencing Reform: A Canadian Approach:
Report of the Canadian Sentencing
Commission. Ottawa: Supply & Services
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Report of the Standing Committee on Justice
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Sentencing, Conditional Release and Related
Aspects. Ottawa: Queen’s Printer, August
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Alternatives to a Prohibitionist Drug Policy

Other options could be implemented only if the current drug laws were
changed. The most obvious is to move completely away from criminalizing
drugs and parapherndia to regulating them by non-crimina means, using a
harm-reduction philosophy.

Decriminalizing the possession of small amounts of currently illega drugs
for persond use has dready been recommended by the Task Force on HIV,
AIDS and Injection Drug Use.*" Thiswould require “ denouncing” aspects of
thethreeinternational drug conventionsto which Canadaisaparty. Thisisfea
sible under those conventions (see above).

Ethical Considerations
Ethical Issues Raised

Both “direct and inverse insights’ must be examined in order to comprehend
the complexity of drug use in contemporary society.'® Inverse insights focus
onthose aspectsof drug policy that should be reversed because of their adverse
socia consequences. A criminal approach to drug use:

¢ hasfailed to achieve the objectives for which it was designed;
¢ hasthe effect of excluding drug users from the community;
e misuses limited resources, contrary to principles of distributive justice;
¢ dlimulates the establishment of socialy destructive forces; and
¢ isresponsiblefor thedecline of the humanity that is essential to civilized so-

cieties®
Direct insights are aresult of a process of inquiry, reflection, discussion, and
experimentation that ultimately yieldsan integrative and constructive response
to the complexities of drug use in society. This involves pursuing positions
rather than counter-positions.™° Positions promote devel opment because they
are consistent among themsel ves and, most important, because they are modi-
fied in accordance with the demands of inquiring intelligence and reflective
reason.™™* Evidence is a prerequisite for decisions and actions. By contrast,
counter-positions lack coherence with the demands of inquiring intelligence
and reflective reason, and contain irrationaities and errors. Although coun-
ter-positions ought to be reversed, alengthy period of time may elapse before
this occurs.™?

Existing policies, laws, and regulations governing drugs in Canadalack co-
herence. It is unethica not to consider dternatives to drug laws and policies
that harbour counter-positions. ™

Pursuing Integrative Complexity

Integrative complexity™ requires that analysis and action be commensurate

with the complexity of the particular situation. According to principles of eth-
ics, this involves the capacity for “differentiation” and “constructive”
integration.

“Differentiation” meansthat there are different ways of examining a partic-
ular problem, and that a problem will remain unresolved if it is not diagnosed
inits complexity. Integration refersto the ability to deal with differentiationin
acongtructiveway —that is, by recognizing which components of the problem,
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such as Canada s existing drug policies, need to be maintained and which re-
quire reversal. It dso involves the examination of aternatives to the current
system.™®

Pursuing Public Discussion

Integrative complexity cannot be achieved without public discussion. Two
principles are fundamental to public discussion: the freedom and opportunity
to speak publicly, and the freedom and opportunity to challenge and respond.
Roy states:.

An open society’ sfreedom to speak publicly on matters of highim-
portance to all citizens is constrained by the balancing
responsibility, the responsibility both of reason and humanness, to
honour the standards of public discourse: the standards of clarity
and precision; of evidence-based statements; of distinguishing per-
sonal opinion from knowledge; of honesty; of restraint in
generalization; of civility in debate. ™'

Itisfundamental to the pursuit of public discussion, for thefurtherance of posi-
tions rather than counter-positions, and for the pursuit of integrative
complexity, that matters of fact, meaning, and belief be distinguished. In the
context of laws, policies, and regulations that govern psychoactive drugs, the
concepts can be applied in the following manner:

Matters of Fact: Therefusal to conduct empirical studiesto resolve
disputes respecting matters of fact, such as the therapeutic advan-
tages of marijuana or the possible benefits of heroin maintenance,
constitutes adherence to counter-positions.

Matters of Meaning: Strategies of silence, selective information,
and exaggeration to deter people from using drugsinvolvesthe dis
tortion of meaning for manipulative ends.

Matters of Belief: Controversies that involve contradictory funda
mental beliefs are difficult to resolve, particularly if resolution
means attainment of a compromise or policy with which everyone
agrees. The most that can be achieved in such circumstancesis po-
litical accommodeation that maintains the coherence of society, that
protectsthe civil process of public discourse, that fosters respect for
persona conscience, and that does not tolerate the subjection of
mora minorities to discrimination or harassment.™

Overarching Directions for Future Action
Two overarching directions for future action were identified:

¢ Canadashould reverse the negative impact of current drug laws on drug us-

ers and on providers of servicesto drug users. 115 Roy, supra, note 109.
e Canada should introduce an dternative approach to the reduction of drug 1 Ibid.
use and to the harms associated with the use of drugs. 17 1bid.
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Recommendations

In the long term, federal and provincial governments should establish a more
constructive alternative to the current legal framework, and provide the re-
search, educational, and social programming required to reduce the harms of
drug use. Governments, and all Canadians, must:

e acknowledge the extent of drug use and the diversity of drug users in
Canada;

e acknowledge that Canada’s current drug laws have a disproportionate im-
pact on the most vulnerable in Canadian society, including Aboriginal
people, racial minorities, and women;

e acknowledge that current laws increase rather than decrease the harms
from drug use and, in particular, marginalize drug users;

® recognize the human rights of drug users, and recognize the ways in which
current laws and treaties violate the human rights of drug users in Canada;
and

e if necessary, denounce international drug-control conventions if these
present insurmountable barriers to implementing more constructive drug-
control policies and laws in Canada that are based on a harm-reduction
model.

In the short term, under the existing legal framework, the federal and provin-

cial governments should fund research on the differential impact of current

drug legislation, policies, and practices according to race, class, gender, and
other socioeconomic factors.

In consultation with drug users and community-based agencies providing ser-
vices to drug users, the federal and provincial governments should assess the
positive outcomes of initiatives such as diversion policies, alternative mea-
sures, and the pilot projects implementing such alternatives. If assessed
favourably, such initiatives should be further expanded to temper the punitive
approach currently reflected in Canadian drug laws and policies.

The federal government should make use of its regulatory and exemption
powers under current legislation to expressly exclude injection equipment
containing traces of illegal drugs from the definition of “controlled substance”
in the Controlled Drugs and Substances Act.

The federal government should take the necessary steps to clarify that those
operating needle exchange or distribution programs are not liable to criminal
prosecution under the drug paraphernalia provisions of the Criminal Code for
the “sale” of “instruments or literature for illicit drug use.”

The federal government should use its regulatory and exemption power un-
der the Controlled Drugs and Substances Act to decriminalize the possession of
small amounts of currently illegal drugs for personal use, at least when medi-
cally prescribed by a qualified and authorized health-care professional.

The federal government should ensure that there is a fair and timely process
by which Canadians and their health-care professionals can apply for medical
access to currently illegal drugs.
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Drug Use and Provision of
Health and Social Services

What legal and ethical issues arise in circumstances in which drug useis per-
mitted in the course of providing hedlth care and socia services — primary
health care, community clinics, pharmacy services, residentia care, paliative
care, housing services —to drug users?

Tolerating drug usein the course of providing health care and socia services
departs from the principle of abstinence as the only acceptable premise, stan-
dard, or god in providing services to drug users. That principle is deeply
ingrained in drug policies and programs in North America. It has, however,
been questioned by service providers who fed they cannot provide proper
care, treatment, and support if they must insist on their clients being and stay-
ing abstinent. For example, some hospicesfor peoplewith HIV/AIDSfed they
should not closetheir doorsto aclient or potentia client who isnot (yet) ready
to stop using. Some hospitals might prefer to allow their patients to continue
using while receiving HIV/AIDSrelated medical care, rather than let them
suffer withdrawa symptoms that could interfere with their HIV/AIDS
treatment.

Thischapter showsthat, from apurely legal perspective, health-care profes-
sonds who tolerate or permit illega drug use on the premises may be
prosecuted under the CDSA, or face professional discipline such asfinesor the
suspension or revocation of their licences. However, there are a number of
waysinwhich criminal prosecution or liahility may beavoided. Hedlth profes-
sonds must also confront ethical questions. This chapter makes severa
detailed recommendations to address situations of service providers who may
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"8 Fora lengthier explanation of how these
substantive drug offences have been
interpreted in the law, see Oscapella & Elliott,
supra, note 97.

19 Supra, note 55.
120 |bid at s 4(3).

121 Ibid at s 2(1). See Oscapella & Elliott, supra,

note 97 for a detailed discussion of how courts
have interpreted the different modes of
trafficking.

be caught between legal congtraints and ethical imperatives in providing ser-
vices to HIV-positive drug users.

Legal Issues
Criminal Liability

In situations in which illegal drug use is permitted or tolerated in hedlth care
and socia servicefacilities, both drug users and service providers may be sub-
ject to criminal prosecution.™®

Possession

They may be criminally liable for possession of illega drugsin contravention
of section 4 of the CDSA.™™ Under the Criminal Code definition, the offence
of possession isSmade out not only where aperson hasadrug in their “personal
possession” but also where:

¢ aperson“knowingly” hasthedrug in theactual possession or custody of an-
other person, or hasthe drug in any place, whether or not that place belongs
to or isoccupied by him, for the use or benefit of himself or of another per-
son (“ constructive possession”); or

e “where one of two or more persons, with the knowledge and consent of the
rest, hasanything in hiscustody or possession, it shdl be deemedto beinthe
custody and possession of each and all of them.” (“joint possession”)'®

This broad definition suggests that an employee of afacility who “knowingly
has’ illega drugsinthefacility for the benefit of apatient isat risk of commit-
ting the offence of either constructive or joint possession. In order to be guilty
of either congtructive or joint possession, the accused must be proved to have
not only knowledge that the drug is present, but aso to have some measure of
control over the drug. Additionally, in the case of a“joint possession” charge,
the prosecution must also prove consent on the part of the person who does not
have the drugs in their actual physical possession in order to hold this person
criminaly responsible.

Note also that health-care providers or other staff who collect used syringes
or store drug paraphernalia that contain residue of illegal drugs may be found
guilty of possession, given the broad definition of “ controlled substance” inthe
CDSA.

Trdfficking

Those working in afacility providing health care or other services might also
be exposed to trafficking charges. The CDSA defines the offence of “traffick-
ing” very broadly, as including “to sdll, administer, give, transfer, transport,
send, or deliver the substance.”** Furthermore, the definition includes “ offer-
ing” to do any of these things.

If thoseworking in afacility were to go beyond simply ignoring possession
of controlled substances by patients or residents, or the trafficking of such sub-
stances (eg, one resident providing another with a controlled substance), the
possihility of trafficking chargeswould theoretically be greater. For example, a
facility employee who stores a patient/resident’s illegal drugs and provides
them at specificintervals (or perhaps even assists the person to consumethem)
could likely be convicted of trafficking. Another scenario might be one in
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which apatient or resident, of necessity, askstheemployeeto physically obtain
a controlled substance for them.

Aiding and abetting

It isan offence to aid or abet another person to commit a crime. Section 21 of
the Criminal Code States:

21. (1) Every oneisaparty to an offence who

(a) actually commitsit;

(b) does or omitsto do anything for the purpose of aiding any person
to commit it; or

(c) abets any person in committing it.

A person who aids or abetsis aparty to the offence committed and is guilty of
the same crime asthe principal (the person who actually commitsthe offence).
“Aiding” has been defined as providing ass stancein the commission of the of -
fence, while “abetting” means being present at the crime and encouraging or
procuring the commission of the offence.'?

The Supreme Court of Canada has ruled that a person is not guilty of aiding
or abetting merely because they are present at the scene of the crime.’® Rather
it isnecessary to establish that they encouraged the principal, committed an act
that facilitates the commission of the offence by the principal, or acted so asto
prevent someone e se from interfering with the crime being committed.'?*

In order to beliable asaider or abettor, the accused person must intend to as-
sist the principal ' It is not necessary for the person to know all the details of
the offence; it is sufficient that he be “ aware of the type of crime that will be
committed”*?® and knows “the circumstances necessary to constitute the of-
fence heis accused of aiding.”**’

Criminal negligence

Prosecutors could also conceivably bring charges of criminal negligence caus-
ing death™® or bodily harm™® against thoseworking in health-care or treatment
facilities if prosecutors were of the opinion that, by tolerating or facilitating
drug possession on the premises, the facility caused or contributed to someone
(eg, resdent, taff, volunteers, visitors) being injured. The Criminal Code
statesthat apersoniscriminally negligent who, “in doing anything, or in omit-
ting to do anything that it is his [legal] duty to do, shows wanton or reckless
disregard for the lives or safety of others”** Prosecutors might argue that
those operating amedical or other facility are criminaly negligent if, by toler-
aing the use by patients of illegal drugs, they fail to prevent patients from
causing harm to themselves or to others.

In order to establish this offence, it must be proved by the prosecution be-
yond a reasonable doubt that the accused did something or faled to do
something that they had alega duty to do. The duty may beimposed by statute
or the common law.**! Many facilities have a duty to safeguard the well-being
of the patient and others at theinstitution. It could be argued that facilitating the
use of drugs or perhapstolerating it constitutes a breach of alegal duty.

In addition, it must be shown that the accused’ s act, or failure to act, showed
“wanton or recklessdisregard” for thelives or safety of others. Although there
isconflicting case law asto precisely how the notion of “criminal negligence”
is to be applied, the weight of judicial authority indicates that the accused's
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conduct must demonstrate a“marked departure” from the standard of behav-
iour expected of a*“reasonably prudent person in the circumstances.” *
Crimina negligencewould generally ariseasanissue only in hedth-carein-
gtitutions, since ahousing facility very likely hasnolegal duty to safeguard the
health of residentsby preventing them fromusingillegal drugs, just asit hasno
legal duty to prevent them from using legd drugs. A facility that goes beyond
simply providing accommodation by providing some additional home support
services (but stopping short of medica care) may bein uncertainlegal territory.

Civil Actions
Disciplinary action against health-care professionals

Professiona codes of conduct may prohibit health-care professionals from al-
lowing patients to ingest or inject illegal drugs. Physicians, nurses, and other
health-care providers may be subject to disciplinary measures by the bodies
that govern their professions. For example, the College of Physicians and Sur-
geons in various provinces may fine a physician or suspend or revoke their
licence for inappropriate professiona conduct.

Civil negligence action

A facility or employee might face civil liability for allowing or tolerating the
possession of illega drugs. For example, if ahospital alowed a patient to pos-
sess (and subsequently use) illegal drugs in the hospital, and the patient
suffered harm (eg, an overdose), the hospital might be found liable for negli-
gent care of the patient. The extent of the duty would vary with the type of
institution. A hospital or treatment facility staffed by medical personnel would
have a greater responsibility toward patients than would a residentia facility
that smply houses drug users but otherwise offers no assistance to them. Simi-
larly, if afacility were to permit possession (and subsequent use) of illegal
drugs, and a patient/resident using such drugs were to injure another person, it
might be that the facility could be held ligble for negligence in causing, or at
least contributing to, the injury. Civil lawsuits could be directed against indi-
viduasinvolved (for example, counselorsor physicians) or against thefacility,
or both.

Avoiding Criminal or Civil Liability

Although those who operate facilities could be subject to criminal charges or
civil lawsuits, they may have legal defences available to them.

A facility or employee facing civil liability or criminal prosecution might
claimthat allowing the use of illegd drugswas anecessity for the treatment of
the patient and/or that, in the circumstances, it would be negligent to prohibit
possession of a controlled substance by a patient, as this might interfere with
essential medical treatment.

Furthermore, hospitals or other facilities might be able to arrange access to
specific drugs under existing legidation, so that drugs that would otherwise be
illegal can be allowed or even administered to patients. Health Canada' s Spe-
cia Access Program (formerly the Emergency Drug Release Program) is an
example of a program that could prevent criminal charges being brought
against those working in facilities. ™

36 INJECTION DRUG USE AND HIV/AIDS



DRUG USE AND PROVISION OF HEALTH AND SOCIAL SERVICES

Additionally, as discussed above, the Minister of Health has the power un-
der the CDSA (s 56) to exempt any person or class of persons from the law.
The Act also allowsfor regulations by Cabinet that could have the same effect
(s55). Thus, current law anticipates exempting certain individuals and groups
from criminal penaties. These provisions could be applied to protect facilities
that provide care to drug users, and that tolerate possession of illega drugs,
from criminal charges.

However, smple“wilful blindness’ to the possession or “trafficking” of il-
legal drugs on the premises will not exonerate the service provider from
liability under the CDSA.. The concept of wilful blindnessis explained asfol-
lows by the author of aleading text;**

if a party has his suspicion aroused but then deliberately omits to
make further inquiries because he wishesto remain inignorance, he
is deemed to have knowledge.... He suspected the fact; he realized
the probability; but he refrained from obtaining the final confirma:
tion because he wanted in the event to be able to deny knowledge....
It requiresin effect that the defendant intended to cheat the adminis-
tration of justice.

It has been stated by the Supreme Court of Canada that wherewilful blindness
is established, the law presumes knowledge on the part of the accused:**

Wilful blindness arises where a person who has become aware of
the need for some inquiry declines to make the inquiry because he
does not wish to know the truth. He would prefer to remain igno-
rant. The culpability inwilful blindnessisjustified by the accused’s
fault in deliberately failing to inquire when he knowsthereisreason
for inquiry.

Ethical Issues
The Basic Ethical Issue

Thebasic ethical issuethat must be addressed isthe ethical imperativeto mohi-
lize and maintain services necessary to assist people before they deteriorate
irreversibly and perhaps die.™*® Injection drug users are rejected by society be-
cause of their illegal drug use, their disturbing behaviour, their disorganized
lives, and their afflictions with diseases such as HIV. To adhereto the ethic of
humanity, rather than the logic of exclusion, involves the following:™*’

¢ Seeandrelateto peoplein termsof their full human particularity. Do not re-
duce people to any one feature of who they are.

¢ Distinguish what aperson can do now from what surpassestheir current lev-
dsof aility.

¢ Respect theethic of complexity. Likeall other persons, drug-dependent per-
sons, including those who are in the process of dying, react to treatment,
care, and acts of human kindness.

¢ Respect the principle of emergence. A long period may elapse and much
care may berequired for individualswith little self-worth and great instabil-
ity to make progress.
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¢ Respect the logic of needs. Symbolicaly, people have first to be brought
home before they can build their home. Caring for broken people has its
own ethical imperative: feed them, clothe them, treat their illnesses, shelter
them, nurture their nearly extinguished sense of personal dignity and worth
and support and tolerate the satisfaction of other needs, such astheir need to
use drugs, while and until the sustained fulfilment of their basic needs will
enable them to grow strong and stand tall. One may be ethically required to
tolerate many behaviours that offend against dominant social values, sensi-
bilities, and laws while helping people move out of persona and socid
disruption into living in human dignity.

¢ Recognize what is of highest importance in situations marked by
unsurpassable limits. Attempting to free a person from addiction is not the
valueto be pursued when that person, dependent on drugsfor many years, is
inthefind stagesof atermina illnesssuch as AIDS. Inapalliative care set-
ting, hel ping thedying to diewith dignity isthe highest ethical imperative.

Derivative Ethical Issues

The basic ethical issue is the imperative to care adequately for HIV-positive
drug users. Given the dominant attitudes, values, laws, and policies of our soci-
ety on drugsand behavioural minorities, derivative ethical issues arise oncethe
commitment is made and actions are undertaken “to bring home” those who
aretreated as though they are not one of us, who are treated as though they do
not belong in our society and community. Roy identifies severa derivative eth-
icd issuesin alowing or tolerating illegal drug usein providing residentia or
palliative care services.

The central derivative ethical issue iswhether it is ethicaly judtifi-
able to dlow or tolerate illicit drug use in resdences and within
palliative care services for HIV-infected and drug-use dependent
persons. Thisis, | would emphasize, only aderivative ethica issue.
It isnot the basic ethical issue. The basic ethical issue ... dedswith
the ethical imperative to care adequately for these persons and with
theincluded ethical issue of what is essential for the adequate care
of these persons.

Additional derivative ethical issues identified by Roy include:

First, how can one arrange to alow illicit drug use without the es-
tablishment’s losing its licence or social permission and
authorization to operate? The ethical dilemmais: does the allow-
ance of illicit drug use imperil the very raison d'ére of the
establishment, to be a haven for those who, because of their illicit
drug use, are abandoned and threatened with evolving physical,
psychosocial, and socia deterioration? The other horn of the di-
lemma is. non-allowance of illicit drug use may protect an
establishment’ slicence or social authority to operate, but at the cost
of being able to operate alargely empty haven.

Second, with very limited resources, how can one arrange ade-
quately to carefor staff who may have considerable difficulty living
with the redlization that they are condoning or even collaborating
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with offences againgt the law? Particularly difficult, aggressive, or
abusiveresidents may well awaken thelatent vulnerabilitiesand un-
certainties of the staff. Thisissue also reflects on the related ethical
issue of the criteria that have to be established for the selection of
persons to work in residences and within paliative care services
when these very services require the alowance of illicit drug use.

Third, to what extent can staff, well-intentioned in their toleration of
illicit drug usein aresidence, alow aresident to continueto deterio-
rate under the drug use, the very alowance of which was meant to
be conduciveto their improvement?n other words, what do staff in
aresidence do when persons not only fail to stabilize and improve,
but actually get worse, under their care and services?

Fourth, how does one ethicaly assure accessbility toillicit drugs
when residents are incapacitated to the point where they canno lon-
ger move about to contact their dedlers and obtain their drugs
themsalves?

Fifth, residencesand palliative care services could not survive with-
out clearly defined rules regarding tolerable and intolerable
behaviour. When residents are afflicted with multiple psychol ogical
and behavioural difficulties, and marked by a history of disorga-
nized living habits, situations will inevitably arise that present
ethical conflicts about enforcing house rulesversustolerating viola-
tions of these rules to maintain eventualy stabilizing relationships
with those who bresk out into disturbing behaviours.'®

Tothese might be added other derivative ethical issuesidentified by Riley:**

o Atwhat age shouldillicit drug use betolerated or dlowed iningtitutionsthat
provide hedlth care, residentia services, or pdliative care?

¢ Should measures be taken to ensure that the drugs used on the premises of
these indtitutions are pure and of a specified dose?

¢ Should therulesthat exist in ingtitutions regarding intolerable behaviour be
applied in the same way to persons who use stimulants as opposed to de-
pressants? Depressants, such as heroin, are used every few hours.
Methadone is generally ingested every 24 to 36 hours. By contrast, stimu-
lants such as cocaine may be taken 20 times a day, which can result in
chaotic behaviour if used over a period of days.

¢ What measures should betakento avert possible conflicts between residents
in ingtitutions who do and do not useillicit drugs?

¢ What issues arise when pregnant women wish to participate in programs

that permit drug use?
An Ethics for Complexity
An “ethics for complexity”*° describes the tensions between the basic ethical 138 pig,
and derivative issues, and the practical problems that emerge. Ingtitutions and 139 See Riley, supra, note 106.
staff that alow or tolerate drug usein the course of providing residential or pal- 140 See Roy, supra, note 109.
liative care services may experience the following:*** 141 Ibig.
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o conflicts between the “horizon” of a prohibitionist and abstentionist drug
policy (“horizon ethics’);

¢ conflicts between the“norms’ that have devel oped within the “horizon™ of
an abgtentionist or prohibitionist drug policy and “norms’ that have devel-
oped within the horizon of residentia and paliative care (“normative
ethics’); and

o conflicts between what is “practica” for a particular situation for the drug
user, other residents at the ingtitution, the staff, and for other involved indi-
viduals (“practica ethics’).

An ethicsfor complexity recognizesthe need to maintain aconsistent interplay
between these three level s of ethics— horizon, normative, and practicd ethics.
Thisinterplay will inevitably produce tensions. For example, practical ethical
judgments regarding the need to adhere to harm-reduction policies will con-
flict with societal norms and laws that subscribe to radically different
philosophies regarding drug use. Practical ethics recognize the diversity of
each person, which may be inconsistent with normative ethics.**

With specific regard to the issue of tolerating drug use in the course of pro-
viding services, resolutions proposed to ded with derivative ethical issues
must address the basic ethical imperative “to mobilize and maintain all ser-
vices needed to ‘bring people home' before they deteriorate irreversibly and
then die in society’s zones of total abandonment.” If what emerges from in-
quiry, reflection, and judgment on the ethical issues associated with alowing
or tolerating drug use does not address this basic ethical issue, then thetension
that is natural or inevitable in an ethics for complexity is lost, indicating that
ethical decisions are no longer responding to the whole of the complexity, but
only part of the complexity. If that happens, the reflective ethical actor must
ask: whose complexity isthis response dealing with, and whose complexity is
this response ignoring?

Recommendations

8. Inthelongterm, laws should be changed so as to enable provision of currently
illegal drugs to drug users while they are in care, so as to remove a barrier to
drug users accessing health care and other social services and to remove the
threat of criminal liability for service providers who wish to provide care,
treatment, and support without insisting on abstinence by patients who use
currently illegal drugs.

9. In the short term, within the current legislative/regulatory framework, the
federal government should adopt a regulation that authorizes the release of
psychoactive drugs in the context of palliative care, respecting the dignity of
drug users in the dying process.

10. Health Canada should fund an ethical and legal analysis of four or five situa-
tions or scenarios frequently encountered in the provision of HIV-related
services to drug users (such as providing an injection room for drug users in a
residential or institutional setting). These situations should be selected in col-
laboration with agencies and organizations that provide these services.

I'l. Professional associations should develop ethical and practice guidelines for
service providers in different areas of care involving HIV/AIDS and injection
drug use — primary health care, community clinics, pharmacy services, resi-
dential care, palliative care, housing services. These guidelines should address
the tensions between the legal constraints and the ethical imperative of pro-
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developed in consultation with drug users and community-based organiza-
tions providing services to drug users and/or people with HIV/AIDS.

Professional associations should organize a comprehensive training program
for health-care providers, social service providers, members of the police
force, and lawyers, after the legal/ethical analysis has been completed and the
guidelines have been developed.

Federal and provincial health officials should fund a series of national meetings
of front-line workers and drug users to discuss the policies and practices in-
volved in the care of drug users. The purpose of the meetings is to share
information and experiences, delineate best practices, and contribute to the
development of training programs and the ethical and practice guidelines.
Federal and provincial health ministries and professional associations should
organize regular workshops and seminars for providers of HIV-related ser-
vices to drug users. This will provide a forum for information sharing, problem
solving, and skills building. HIV/AIDS medication, support services, housing,
hospices, and palliative care are some topics to be explored.

As part of the Canadian Strategy on HIV/AIDS, Health Canada should develop
and implement, in close collaboration with relevant stakeholders, a strategy
for integrating HIV/AIDS and drug programming in Canada. In developing
such integrated programming, due consideration must be given to the impli-
cations for drug laws and policies of a public health, harm-reduction model of
responding to the use of illegal drugs.
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Isit legal and ethical to make cessation of drug use acondition for treatment of
a drug user? Is it legal and ethical to withhold antiretroviral drugs from
HIV-positive drug users?

Introduction

Antiretrovira therapy (ART) hasled to significant improvementsin the health
and quality of life of many HIV-positive persons, and has reduced morbidity
and mortality. HIV-positivedrug users, however, are not offered ART with the
same frequency as other HIV -positive persons. From alegal perspective, com-
pelling abstinence as a condition of medical treatment, or withholding medical
trestment from HIV-positive drug users, may condtitute a violation of the Ca-
nadian Charter of Rights and Freedoms, human rights codes, professiond
codes of conduct, and international human rights conventions.

Similarly, it isunethical to insist on cessation of drug use as a condition of
medicd treatment if thisis beyond the capabilities of the drug user. It isalso
unjust to judge people as likely to be noncompliant with ART smply because
they are drug users, and to withhold ART on thisbasis. Ethics requiresthat we
not reduce an assessment of trestment compliance to smply the persona char-
acterigtics of people with HIV/AIDS, but also consider how to adapt systems
of careto make hedlth care accessible. While there may be situationsin which
delaying or refusing ART iswarranted, such adecision would be ethically un-
justifiableif it is reached without honouring the characteristics of an authentic
healing relationship.

Thischapter makes severa detailed recommendations for improving access
to treatment for HIV-positive drug users.
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Reconciling Drug Use and Health Care: The
Harm-Reduction Approach

The principle of abstinence, rooted in a law-enforcement model ,** has domi-
nated drug policy in North America. Persons who useillicit drugs are viewed
as deserving of punishment rather than in need of health care or treatment. As
stated in the 1994 Québec government report Drug Use and the HIV Epr
demic,** the“ zero tolerance” approach callsfor the repression and stigmatiza-
tion of individuas who consume illicit drugs, “drug users are viewed as
criminals whose illegal activities must be punished.” Some government offi-
cials and members of the public as well as health-care professionals subscribe
to this approach despite the fact that punishment, such as incarceration, is
likely to be ineffective in modifying the behaviour of the drug user.

Proponents of the abstinence approach prohibit drug users who seek hedlth
services from using drugs. They argue that abstinence from non-medicinal
drugsis afundamental component of healthy behaviour. As one author notes,
adherents of this philosophy view “total and permanent abstinence from drug
use as the only sign of successful treatment, when in fact diminution in drug
usemay initsalf beavaluable outcome.” ** They fail to understand that | ack of
provision of health services and treatment for drug users endangers not only
the hedlth of the drug-dependent individual but also the well-being of the con+
munity as awhole.**

AlDSand thetransmission of HIV, both within thedrug-user population and
to other members of society, have caused a fundamental re-evaluation of the
services and programs provided to drug-dependent persons™’ It is being
dowly recognized that complete withdrawal from drugsisnot agoal that isat-
tainable for many drug users.**® Moreover, it is estimated that only
approximately five to 10 per cent of drug users are prepared to contemplate
participation in abstinence-based programs.**® Therefore, addiction treatment
and other health-care servicesthat stipul ate abstinence asaprecondition to par-
ticipation will deter many drug users from obtaining assistance for illnesses
such as HIV/AIDS or other medical conditions.

The concept of harm reduction, based on apublic health model,** became a
focus for academics, scientists, and members of the health-care profession in
the late 1980s.™! The preoccupation with this alternative approach was the re-
sult of two factors: the spread of HIV to injection drug users, and the belief that
exigting strategies to combat drug use exacerbated rather than ameliorated the
problem.™

Harm-reduction strategies seek to reduce the likelihood that drug users will
contract or spread HIV, hepatitis, and other infections, overdose on drugs of
unknown potency or purity, or otherwise harm themselves or other members of
the public.* Such an approach attempts to reduce the specific harms associ-
ated with drug use without requiring abstinence from al drug use*
Harm-reduction strategies are based upon a hierarchy of goals,™ and stress
short-term, achievable, pragmatic objectives rather than long-term idedistic
goas™®

There has been growing support for a harm-reduction approach to the dual
epidemics of drug dependency and AIDS™’ As de Burger states in a 1997
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editoria published in the Canadian Journal of Public Health, harm reduction
isapublic health philosophy that

recognizes that a pragmatic, non-judgmenta approach, especially
in dealing with addictions, is a more effective way to minimize the
harm done by drug use than amodel that insists on abstinence as a
prior condition of trestment. While neither condoning or condemn-
ing drug use, the harm reduction mode accepts the fact that drug
use continuesto occur and that it isnot to preclude undertaking pre-
ventive initiatives. Needle exchange programs are a good example
of an effective intervention that recognizes the redlity of injection
drug use but offers at least significant protection against the spread
of communicable diseases such as HIV or hepatitis C."*®

There are several components to a comprehensive harm-reduction approach.
They include:™®

(1) theprovision of medica servicesto drug users,

(2) theavailability of different models of treatment programs,

(3) the provision of mental hedlth services,

(4) street outreach strategies,

(5) needle exchanges and the availability of condoms;

(6) the provision of housing and clothing;

(7) peer support groups for drug users;

(8) vocationa services, and

(9) the inclusion of drug users in the design and planning of
harm-reduction strategies.

Services provided to drug-dependent personsin Canada have often been based
upon the abstinence approach.*® While this is changing, many barriersto ef-
fective care of injection drug users continue to exist because of continued
adherence to this philosophy.*® For example, injection drug users who con-
tinue to consume drugs may be denied health services, treatment, or
housing.*®

Access to Antiretroviral Drugs

Severa arguments have been put forth for denying drug users access to medi-
cal treatment. Some smply assert that drug users do not deserve the same
access to medical trestment as persons who do not ingest illegal drugs. Others
say that people dependent on drugs abuse the health system by demanding a
disproportionate share of emergency services. Still othersarguethat drug users
are not capable of adhering to complicated HIV treatment regimens.'®

Advances in antiretrovird therapy have improved the surviva and quality
of life of many HIV-positive people™ and have reduced morbidity and mor-
tality.'® Despite the benefits of ART, studies have found that drug usersare not
offered this treatment with the same frequency as other HIV-positive people.
In an article published in the New England Journal of Medicine,"® researchers
concluded that drug usersarelesslikely toreceive ART than other groups. This
situation exists, according to the authors, despite studies that document good
compliance with therapy when it is delivered in the context of outpatient HIV
services in drug trestment programs or hospitals.™’
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A study published in 1998 involving HIV-positive injection drug usersin
Baltimore, Maryland supported these findings.'® Only 14 percent of partici-
pantsin the study reported that they had received potent antiretroviral therapy;
63 percent had received no antiretrovira treatment.'® It wasfound that thefol -
lowing factors were associated with the failure of drug users to receive such
trestment: non-enrollment in a drug treatment program, active injection drug
use, lack of primary care, and lack of health insurance.

Thisphenomenonisnot restricted to the United States. In astudy conducted
in British Columbia by Strathdee and colleagues,'™ it was found that barriers
to ART existin Canadafor injection drug userswith HIV. Thisoccursin auni-
versal hedth-care system in which ART is provided without cost to the
recipient of the treatment. 1106 HIV-positive injection drug users partici pated
in the Strathdee study. The researchers found that only half the injection drug
users received ART; women, young people, and individuas not enrolled in
drug or acohol programswerelesslikely to receive antiretrovird drugs. It was
also observed that physicians with little experience in ART werelesslikely to
prescribe this trestment for their HIV-positive injection drug user patients.**

Asmentioned above, there are several reasonsfor drug users' poor accessto
ART. Physicians often do not recelve adequate training in medical school, resi-
dency training, or continuing education programs regarding the care of drug
users. Mentd illness, psychosocia problems, and chronic liver disease are
some of the reasons physicians are reluctant to prescribe ART to drug users.*
In addition, some physicians subscribe to the view that drug users are incapa:
ble of following the prescribed regimen for antiretroviral therapy. They are
concerned that if ART is not conscientioudly followed, resistance to the ther-
apy will develop.

However, several measures can be taken by physicians to ensure optimal
outcomes for drug users who use ART.?”® They include the simplification of
regimens by reducing dose frequencies and pill numbers*™ A particularly im-
portant factor is a physician/patient relationship characterized by trust and
accessihility. Asis dtated by Sherer, “armed with strategies and tools to pro-
mote adherence, physicians can enable accessto trestments’ through “ rational
prescribing practicesfor patientswith complex management problems, includ-
ing IDUs.”*™® Thisis supported by Selwyn, who argues that drug users should
be offered therapies for HIV in an effective manner and context: “when treat-
ments are delivered in the setting of a drug treatment program or a
well-functioning referral system, it has been demonstrated repeatedly that drug
users engage and adhere to them at high levels, comparing favourably to other
populations.” *"®

Legal Issues

Compelling abstinence as a condition of medical treatment, or withholding
medicd treatment such as antiretroviral therapy from drug users, may violate
the Canadian Charter of Rights and Freedoms, human rights codes, profes-
siond codes of conduct, and international human rights conventions.

Enforcing Abstinence as a Condition for Treatment

Government or ingtitutional policies may impose abstinence as a condition of
access to trestment, residential facilities, or social services. This deprives the
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user of a service if the user continues to use drugs while seeking treatment.
What is the legality of such enforcement of abstinence, given that, in order to
be effective, an abstinence condition would need to be enforced through some
form of intrusive monitoring (ie, drug testing) that would detect the use of pro-
hibited substances?

Enforced abstinence raises anumber of issues: infringements of legaly pro-
tected autonomy interests, infringements of privacy rights, and, possibly,
infringements of equality rights. The way in which these interests can be le-
gdly protected will depend on whether there is some state action underlying
the attempt at enforcing abstinence (in which case condtitutional rights may be
implicated) or whether it isaction by aprivate entity (inwhich caseresort must
be had to the common law and statutes applicable to relations between private
parties). (For amore detailed legal analysis, see the Background Papers).*"”

Applicability of the Charter

Only governments and government action are subject to scrutiny under the
Charter, and such constitutional review is not applicable to private parties not
connected with government.'”® However, determining whether law, policy, or
conduct in a given circumstance constitutes “government action” may some-
times be difficult. For example, the Supreme Court has ruled in the Stoffinan
casethat hospitals, in at least some respects, are not part of “government”; asa
general rule, their policies or by-laws are thus not subject to Charter scru
tiny.*"® However, Stoffinan |eft open the possibility that if aparticular policy or
by-law were ingtigated by government, or represented the implementation of
government policy, then thiswould attract Charter scrutiny. Subsequently, the
Supreme Court hasclarified that if aprivate entity such asahospital actsinfur-
therance of a specific government program or policy (including the provision
of medically necessary services paid for by the state), then it will be subject to
the Charter.™® Whether or not a particular hedlth-care provider’s conduct in
enforcing abstinence as a condition of providing treatment will attract Charter
scrutiny will depend on the degree to which government retains ultimate re-
sponsibility for such apolicy or practice.

Withholding Medical Treatment from HIV-Positive Drug Users

Enforcing abstinence as acondition of providing treatment may, in its ultimate
form, amount to withholding medical trestment from HIV-positive drug users.
In other circumstances, it may not even be a question of imposing conditions
for providing treatment; in some cases, patients known to useillegal drugs (or
certain other, legal drugs) may be denied acertain form of treatment altogether.
There is likely little legal justification for withholding medical treatment
(including antiretrovira drugs) from HIV-positive drug users simply on the
basis that they use controlled substances. In fact there might be severd lega
barriers to withholding treatment, athough these would likely have to be
raised by adrug user in responseto such apractice. Thesegeneral observations
must be qudified with the recognition that there hasbeen relaively little Cana-
dian litigation on this point. A decision to withhold HIVV/AIDS treatment from
apatient who uses controlled substances could have several legd dimensions.
First, international human rights conventions protect theright tolife, liberty,
and security of the person.’® Similarly, the right to health (the exact content of
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which is a matter of some debate among jurists) is protected under interna
tional law. For example, the International Covenant on Civil and Political
Rights (Art 12) providesthat signatory States “ recognize the right of everyone
to the enjoyment of the highest attainable standard of physica and menta
health” and that States shall take the necessary steps to create “conditions
which would assureto al medical service and medical attention in the event of
sickness.” The Universal Declaration of Human Rights (Art 25) statesthat ev-
eryone hasthe right to astandard of living adequate for health and well-being,
including medical care and necessary social services. Theseinternational con-
ventions can be interpreted as obliging signatories to ensure access to
appropriate medicd care unless they can justify otherwise. That would mean
prohibiting an arbitrary denial of accessto medically useful antiretrovira ther-
apy. It is acknowledged, however, that such propositions may have more
symbolic value than legal enforceability in most cases.

Second, Charter rights to equality and security of the person might be in-
fringed by withholding treatment to drug users (where this was the result of
government legidation or action of some sort). The Supreme Court has ruled
that government action denying equal access to medical treatment to persons
with disabilities is uncongtitutiona discrimination in violation of the equality
rights guaranteed by section 15 of the Charter.'® As discussed below with re-
spect to the interpretation of human rights statutes, the weight of Canadian
legal authority indicates that dependence on drugs or acohol congtitutesadis-
ability. Withholding trestment from a person with the disability of drug
dependence would likely violate congtitutional equality rights and would have
to be satisfactorily justified under section 1 of the Charter. However, this pro-
tection would likely not extend to users who do not have the disability of drug
dependence.

Similarly, withholding treatment might violate section 7 of the Charter,
which protectstheright to life, liberty, and security of the person and the right
not to be deprived of thisright “except in accordance with the principles of fun-
damental justice.” In striking down the former Criminal Code restrictions on
women’'s access to abortion, the Supreme Court ruled in the leading
Morgentaler™ case that:

o dateinterferencewith bodily integrity constitutes abreach of security of the
person;lg“

 theright to security of the person must include aright of accessto medica
treatment for a condition that represents a danger to life or health without
fear of crimina sanction;'® and

¢ theright toliberty istheright to make fundamental personal decisionswith-
out interference from the state."®

In the more recent Wakeford case,'® an Ontario trial court concluded that de-
nying an HIV-paositive man the medicinal benefit of marijuana congtituted an
infringement of hisright to security of the person that did not accord with the
principles of fundamentd justice, because there was no process by which he
could obtain effective Ministeria review of his application to be exempt from
the criminal prohibition on marijuana possession. Both Morgentaler and
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Wakeford indicate that governmental action withholding medical treatment
(even where that treatment consists of anillegal drug) may congtitute a prima
facie infringement of Charter s7 rights.

However, Charter rights are not absolute, and are guaranteed “ subject only
to such reasonable limits prescribed by law as can be demonstrably justified in
afree and democratic society” (s 1). In assessing whether a government can
demongtrably justify denying trestment to HIV-positive drug users, the courts
will assess whether:

(i) thegovernment objective in denying treatment is sufficiently impor-
tant to warrant infringing constitutional rights;

(i) the government action taken in withholding treatment is rationally
connected to its stated objective;

(iii) themeans chosen to pursuethe government objective” minimally im-
pair” the condtitutional right(s) being infringed; and

(iv) there is a proportionality between the harmful effects of the govern-
ment action infringing constitutiona rights and the importance of the
governmental objective.!®

It issuggested here that, applying thistest, it will be difficult for agovernment
tojudtify any action that withholds medicationsto HIV-positive people smply
on the basis that they consume controlled substances. Rather, arationa medi-
cal basis for any particular decision to withhold treatment would have to be
shown.

Third, human rights codes aso prohibit discrimination in the provision of
services on the basis of mentd or physical disability and are applicableto both
government and private actors. The Canadian Human Rights Act defines” dis-
ability” asa*“previous or existing dependency on alcohol or adrug.”*® It was
stated by the Federal Court of Appeal in Canada v Toronto-Dominion Bank™®
that it would be contrary to the Supreme Court of Canada s interpretation of
human rights legidation to limit the definition of disability to dependence on
lega drugs. It followsthat dependence onillegal drugs condtitutes a disability
under human rights legidation.

Some provincial human rights statutes do not contain the same definition of
“disability” (or “handicap”) as the Canadian Human Rights Act. However,
case law from human rights tribunal s that have interpreted the provincia defi-
nitions of “disability,” policy statements from human rights commissions, and
academic commentary, have considered drug dependence to congtitute adis-
ability within the meaning of the respective provincia legidation.”* The
refusal to provide HIV/AIDS trestment to a drug-dependent user would cer-
tainly congtitute primafaciedisability discrimination prohibited by legidation.
As with the Charter, the protection against discrimination is not absolute; de-
pending on the circumstances, it may be possible to offer some bona fide
justification for discriminating on the basis of disability.

Fourth, professional codes of conduct requiring ahealth-care provider to act
in the best interests of the patient might also prevent them from withholding
trestment from HIV-positive drug users. However, it must be acknowledged
that determining the best interests of the patient will (or should) be largely a
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good-faith exercise in medica judgment that takes into account the possible
clinical outcomes of prescribing a given medication to a patient in the knowl-
edge that it will or may interact with other drugs (lega or prohibited) being
consumed by the patient. However, professional codes of conduct aso ac-
knowledge that ultimately it is the patient who must make an informed
decision about treatment options.

Fifth, withholding access to HIV/AIDS medications might also constitute
criminal negligence causing bodily harm or death. Asnoted above, apersonis
criminally negligent if, in doing something or in omitting to do something they
havealegd duty to do, their conduct showsa*wanton or recklessdisregard for
thelives or safety of patients.”** Health authoritiesand physicians have aduty
to safeguard and promote the hedlth of patients. Denying access to therapy
could arguably meet the test for “wanton or reckless disregard,” which has
been defined asa* marked departure”’ from the standard of behaviour expected
of a“reasonably prudent person in the circumstances.” Again, depending on
the parameters of the policy, regulation, or decision to withhold HIV/AIDS
medications from an individua or class of individuals, and the medical evi-
dence offered to justify such withholding, a finding of criminally negligent
conduct resulting in injury to patients might be possible. Or the evidence may
show that denying a particular trestment to a particular patient was the respon-
sible medica decision, and that providing the medication in the knowledge
that the patient would also consume another substance (eg, heroin, cocaine)
would itself have been negligent. However, the strength of any such argument
will depend largely upon the circumstances of a particular case; particularly
because the physician’s conduct must be assessed in light of generaly ac-
cepted, clinically sound practice among reasonably skilled and informed
practitioners, it may often be difficult to prove that the decision to withhold
treatment rises to the level of criminal negligence.

However, two possible justifications for withholding HIV/AIDS treatment
from drug users need to be considered. Firgt, it might be argued that acourse of
antiretrovira therapy, if not followed consigtently, would alow resistance to
the therapy to develop. (There is a precedent for this argument with multi-
ple-drug-resistant tuberculosis.) Thisin turn would reduce the effectiveness of
thetherapy for both the patient and othersin future. On thisground, authorities
or health-care providers might arguethat it is permissible to refuse certain ther-
apiesto someoneif they have reason to believe that the person will not follow
the course of therapy and may thereby put themselves or others at risk.

However, to justify denying treatment, it would be necessary to show that a
given drug user — or any other potentia recipient of the therapy —islikely to
cause harm to themselves or others by failing to follow the therapeutic regi-
men. As an dternative, it might be possible to argue that denia of therapy is
not appropriate but that strong action is warranted to ensure that those who
consent to receive the therapy agree to follow its course, possibly through
some form of intensive monitoring, as is done with tuberculosis. Thus, thisis
not an issue relating strictly to drug users; it is an issue for anyone who might
fail tofollow aphysician’ sorderswith any course of therapy that might lead to
resistant strains of viruses or bacteria. 192 Crimindl Code, ss 219-221.
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to be non-compliant with triple
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Second, those providing treatment may well have concerns about possible
civil or criminal liability in negligence if they prescribe medications to a pa-
tient whom they know is using certain drugs (lega or illega) that may
adversaly react with the prescribed medications, causing injury to the patient.
Certainly doing so without taking adequate care to explain possible interac-
tions to the patient would congtitute professional negligence. But if all known
“material risks,” including interaction with controlled substances, were ex-
plained to the patient, and that patient has the mental capacity to make their
own medical decisions with regard to this treatment, then the patient’s “in-
formed consent” to the treatment is obtained and the hedlth-care provider
should not be held civilly liable for the patient’s decision to take these risks.**
Similarly, it seems unlikely that a physician taking such steps could be found
criminally negligent, astherewould be no wanton or reckless disregard for the
patient’ s life or safety.

Ethical Issues
Enforcing Abstinence as a Condition for Treatment

A strong argument can be made that it is ethically unjustifiable “to insist on
cessation of drug use as a condition for treatment if such cessation wereto be
beyond the capacities of the drug user at the moment or if such insstence were
to imperil the therapeutic relationships, with the drug user’ s abandonment of
treatment being a possible or probable consequence.”***

Withholding Medical Treatment from HIV-Positive Drug Users

Treatment decisions are to be made jointly by the physician and the
HIV-positive person, guided to the extent possible by sound clinical data and
experience. The decision to begin medically complex ART for HIV-positive
persons requires the balancing of the following factors:'®

¢ willingness of the person to commence therapy;

¢ the degree of immune deficiency as measured by CD4 and T cell count;

¢ therisk of disease progression as gauged by viral |oad measurements,

o the potentia risks and benefits of initiating such treatment for the person;
and

o thelikelihood, after counsaling and education, that the patient will adhereto
the triple therapy regimen.

An ethicd anadysis of stuations in which one may withhold antiretroviral
drugs from drug users turns on two questions:

1. How can one fulfill a professional and ethica obligation — the obligation
to treat HIV disease with the best trestments available— in conditions that
render that fulfilment extremely difficult, unlikely to succeed, or
impossible?

2. Arethere conditions under which use of treatments (for HIV disease) that
include a protease inhibitor and two other antiviral medications are likely
to cause more harm to the HIV-paositive person, and indirectly to society,
than would simpler treatments now considered by many to be suboptimal ?
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Itisunethical toinsist on cessation of drug use as a condition of medical treat-
ment if thisis beyond the capabilities of the drug user. It isalso unjust to judge
people as likely to be noncompliant with ART simply because they are drug
users, and towithhold ART onthisbasis. Adherenceto treatment isprofoundly
affected by systems of care. When the health-care system is adapted to meet
the needs of socially marginalized and indigent persons, there is a vast im-
provement in adherence to treatment. Ethics therefore requires that we not
reduce an assessment of treatment compliance to simply the personal charac-
teristics of people with HIV/AIDS. At the same time, there may be situations
whereit may bejudtified to delay or, at the extreme, refuse ART. Such a deci-
sion would be ethicaly unjustifiable if it is reached without honouring the
characterigtics of an authentic healing relationship: humanity (respect for the
full biological and biographical particularity of the person with HIV/AIDS),
autonomy (respect of the person’s way of life and life plans); lucidity (trans-
parent sharing of dl relevant information); and fidelity (understanding and
respect for the expectations of the sick).

Recommendations

The following measures would improve access to good care, trestment, and
support for drug users with HIV/AIDS:

Basic Principles

I5. Health-care professionals should ensure that the provision of services to drug
users is not contingent upon drug users’ agreement to enter drug treatment
programs.

|6. Health-care professionals must not withhold or refuse treatment (including
appropriate pain medication) simply because a person with HIV/AIDS is a
drug user.

I7. The governing approach in providing care and treatment to HIV-positive drug
users should be to adapt the therapeutic regimen to the needs of drug users,
rather than require drug users to adapt to the therapeutic regimen.

I8. Physicians and drug users should jointly explore therapeutic options regarding
the most appropriate regimen. This process should be governed by principles
of humanity, autonomy, lucidity, and fidelity.

19. Provincial human rights commissions that have not done so should adopt poli-
cies clearly stating that drug dependency constitutes a prohibited ground of
discrimination.

Medical Treatment

20. Health-care professionals and ethicists should collect information for the pur-
pose of developing guidelines on the clinical and ethical issues that arise in
practice with respect to the medical treatment of drug users. This should in-
clude the assessment of the appropriateness of imposing restrictions on drug
users, such as the cessation of drug use, in specific clinical situations.

21. The Canadian Medical Association, provincial medical associations, and pro-
vincial Colleges of Physicians and Surgeons should establish a network of
physicians who have experience and/or interest in the delivery of health care
and treatment to drug users, to discuss pertinent issues and to advocate for
change with respect to the medical treatment of HIV-positive drug users.
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HIV Antiretroviral Therapy

22. The pharmaceutical industry must develop simpler HIV drug regimens that
can be more easily adhered to by HIV-positive drug users (as well as other
people with HIV/AIDS).

23. Public health should offer or make available support to drug users who re-
quire assistance in adhering to HIV therapies. This should include funding
outreach programs designed to deliver HIV therapies to drug users.
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Prescription of Opiates
and Controlled Stimulants

What legal and ethicd issues are raised in the context of prescribing opiates
and controlled stimulants to drug users in Canada?

Introduction

The Controlled Drugs and Substances Act (CDSA) and the Narcotic Control
Regulations (Regulations) strictly delineate the circumstancesin which aphy-
sician can prescribe a narcotic. Physicians and other health-care professionals
who violate these laws and regul ations may be subject to criminal prosecution.
This chapter presents the history of methadone maintenance treatment in
Canada, as well as its advantages and limitations. The experience of other
countries, in which prescription of drugs other than methadoneis being under-
taken, is also presented. Those who oppose the establishment of
methodologicaly sound clinical trials of opiate-assisted treatment programs
are promoting therapeutic abandonment of those who cannot benefit from ex-
isting treatments. This chapter recommends that, in the short term, pilot
projects in prescribing heroin, cocaine, and amphetamine be initiated in
Canada; and that, in the long term, plans should be devel oped for the prescrip-
tion of opiates and controlled stimulants.

Legal Issues
Criminal Liability

The CDSA prohibits the unauthorized “trafficking” of a narcotic. As noted
above, the offence of “trafficking” is defined in the CDSA quite broadly, and
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Criminal law to control addiction has
had more than a fair trial and has
been found wanting.

— Beyerstein & Alexander

196 R v Tan (1984), 15 CCC (3d) 303 (Sask
CA).

197 R v Verma (1996), |12 CCC (3d) 155 (Ont
CA).

198 R v Rousseau (1991), 70 CCC (3d) 445
(Que CA).

199 Supra, note 101 at's 53.
200 |bid at ss 53, 65 & 68.

OF OPIATES AND CONTROLLED STIMULANTS

includes “administering” a controlled substance. The term “administer” has
been subject to varying interpretations.

In R v Tan,"* the Saskatchewan Court of Appeal rejected the argument that
“administer” could be interpreted as the act of prescribing a drug. The Court
held that a drug was not administered until it entered the intended recipient’s
system. Theterm “administer” wasdescribed by the Court asthe application of
amedicine or to give remedialy rather than to make the narcotic available by
prescription. Thisinterpretation was followed by the Ontario Court of Apped
in R v Verma,™" where the Court held that the sale of a prescription of a nar-
cotic by a physician did not constitute “trafficking” as the physician had no
control over whether the prescription would be exchanged for drugs. By con-
trast, the Québec Court of Appeal heldin R v Rousseau™ that aphysician who
sdlls a prescription for narcotics can be guilty of trafficking.

However, authorized prescription of a controlled substance is permissible.
The CDSA and the Narcotic Control Regulations forbid medical practitioners
(persons registered and entitled under the laws of a province to practise medi-
cine) from administering, prescribing, giving, selling, or furnishing (ie,
trafficking) a narcotic to any person except as alowed by the Regulations.™®
The Regulations™ further provide that:

¢ Wherethe Minister of Hedlth “deemsit to bein the public interest, or inthe
interests of science,” the Minister may authorize (in writing and subject to
conditions) any person to possess a narcotic.

e The Minister may also authorize a practitioner to provide methadone to a
person under their treatment, or to provide a narcotic (other than heroin) to
any person who is authorized by the Minister to possess a narcotic.

¢ A personin chargeof ahospital may permit methadoneto be supplied or ad-
ministered to an in-patient or out-patient of the hospital, upon receipt of a
prescription or written order signed and dated by a practitioner who is au-
thorized by the Minister to prescribe methadone.

e A practitioner may only provide heroin to a patient of a hospital.

o Apart from these restrictions, a practitioner is permitted to prescribe anar-
cotic only to a patient under their professiona treatment, and only if the
narcotic is required for the condition for which the person is receiving
treatment.

Thus, there are some carefully circumscribed situationsin which practitioners
can prescribe narcotics, including opiates, although the prescription of heroin
is severely redtricted. In situations where the physician has no right to pre-
scribe, pendlties for prescribing may flow under the Regulations.

Members of the medical profession have argued that governments and li-
censing bodies should increase physicians options for the maintenance of
patients who are dependent on drugs. At the Parliamentary Committee hear-
ings on the proposed CDSA, there was testimony from the Canadian Medica
Association to the effect that doctors require protection from crimina sanc-
tionswhen they prescribe Scheduled substances in alegitimate fashion but not
strictly in accordance with accepted medicd procedures. An example provided
isthe situation in which physicians provide an addicted patient with anarcotic
or with the means of obtaining anarcotic in the belief that they are treating the
addiction. The Canadian Medical Association argued that physicians who

54 INJECTION DRUG USE AND HIV/AIDS



PRESCRIPTION OF OPIATES AND CONTROLLED STIMULANTS

engage in such behaviour should not beliableto crimina prosecution for traf-
ficking.?™

Beyerstein and Alexander take objection to officials attempting to solve
drug-use problems by treating doctors “asif they are pushers.”*? They argue
that a physician’s prerogative to prescribe controlled substances should bein-
creased, saying that drug-dependent persons “need more, not less, medical
involvement.”#® They point out that there is no convincing evidence that pro-
hibition laws have addressed the problems of drug-dependent persons:
“criminal law to control addiction has had more than afair trial and has been
found wanting.”®* In their view, legidation should be promulgated to permit
physicians to treat drug-dependent persons with “a broader range of options
than simply oral maintenance therapy with methadone.”?®
Civil Liability
Professional statutes that regulate the conduct of physicians in each province
aso provide pendtiesfor doctorswho deviate from accepted medical practice.
For example, the Ontario Regulated Health Professions Act, 1991°® statesthat
aphysician’ sright to practise may be revoked or suspended if he or she com-
mitsan act of professional misconduct. Similar statutesexist in other provinces
of Canada.

Physicians may a so be civilly responsible for negligent medical treatment.
Theoretically, a physician who prescribed opiates could be liable if the opiate
caused the patient harm. For such an action to be successful, it must be demon-
strated that the physician failed to possess a reasonable degree of skill or
knowledge, or did not exercise the degree of care that could reasonably be ex-
pected of an average prudent practitioner. Failure to explain any known
“material risks’®’ of the medication to apatient, or prescribing medicationina
manner that caused “ reasonably foreseeable” injury to the patient would con-
stitute negligence. In circumstancesin which dangerous drugs are used® or a
patient merits special supervision,® ahigher standard of carewill apply to the
physician. The care that must be exercised by a physician is dependent on the
nature of the drug itself and on the patient to whom it is prescribed, not on the
fact that thedrugislegd orillegal.

International Law

Canada s status as a signatory to the three international drug conventions pre-
viously described does not present an insurmountable barrier to the
prescription of controlled substances. Article 3 of the 1988 United Nations
Convention Against lllicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances Specifies that a State’s obligation to criminalize possession in
prohibited drugsissubject to the* congtitutiona principles’ of the Stateand the
“basic concepts of its legal system”; the description of offences and lega
defencesisreserved to thedomestic law of the State. Article4 of the 1961 Con-
vention contemplatesthe medica purposesof distribution, use, and possession
of such substances. Furthermore, both the 1961%%° and the 1971%** drugs con-
ventions require States to “give special attention to and take al practicable
measures’ to prevent the abuse of drugs and to provide “treatment, education,
after-care, rehabilitation, and social reintegration to drug users.” The govern-
ment of Canada has the latitude under international law to regulate the

Legislation should be promulgated to
permit physicians to treat
drug-dependent persons with “a
broader range of options than simply
oral maintenance therapy with
methadone.”

The government of Canada has the
latitude under international law to
regulate the prescription of
controlled substances as a
component of a harm-reduction
approach to providing treatment,
care, rehabilitation, and social
integration of drug users.
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prescription of controlled substances as a component of a harm-reduction ap-
proach to providing treatment, care, rehabilitation, and socia integration of
drug users.

Canada a so has the option of denouncing its obligations under those drug
tretiesif it considersthat they pose barriersto the implementation of the regu-
lated prescription of controlled narcotics. Each of the three treaties contains
denunciation provisions.

Prescribing Methadone

Methadone remains the only opioid approved for long-term treatment of
opioid dependence?? Methadone, the most thoroughly studied of all drug
treatment methods, ** is a synthetic narcotic drug used by personswho are de-
pendent on heroin and morphine.® It isalong-acting opioid that can be orally
ingested, by contrast to short-acting drugs administered by injection.

A Short History

It was Dr Robert Halliday in Vancouver, British Columbia who established
methadone maintenance as a legitimate form of treatment in Canada for opi-
ate-dependent persons.?® In 1959, Dr Halliday obtained the approval of the
federa Department of Health to conduct a small controlled experiment with
methadone. The purpose of the study was to examine the value of prescribing
methadone for withdrawa management or short-term detoxification in per-
sons who were dependent on opiates. Subsequent to the establishment of the
methadone withdrawal management program at the Narcotics Addiction
Foundation in British Columbia, Dr Halliday decided to shift the program to
“prolonged withdrawal.” 2 Halliday took the position that methadone mainte-
nance was anal ogousto the trestment of diabeteswith insulin. Abstinence was
no longer the primary purpose of the treatment. By the 1960s, methadone
maintenance was widely considered as an effective form of treatment for opi-
ate addiction.

Approximately two dozen methadone treatment programs existed in
Canada by 1972.” The Commission of Inquiry into the Non-Medical Use of
Drugs, commonly known asthe Le Dain Commission, concluded that metha-
done “is the cheapest and most effective weapon we have for dealing with
large-scale heroin dependence.”**® The Commission recommended that meth-
adone maintenance be available to opiate addicts throughout the country. It
proposed that it be administered solely by physi cians affiliated with accredited
specidized clinics equipped with the necessary laboratory facilities and other
ancillary services™®

Possible misuses of methadone became aconcern of thefederal government
inthe early 1970s. The Department of National Health and Welfare established
a Specid Joint Committee on Methadone, which consisted of government
health officials and representatives of the Canadian Medical Association.” It
proposed that guidelines be developed that would delineate appropriate prac-
tices to be followed by physicians and that would have effect of restricting
availability.”! The Committee recommended that methadone be administered
solely to long-term opiate addicts by physiciansin speciaized clinicswho had
authorization from the federal government to dispense this opioid. Methadone
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was to be ingested only in oral form and detailed records of each patient were
to be maintained by hedlth-care professionals.??

The Committee' s recommendations were accepted by the federal govern-
ment. Regulations under the Narcotic Control Act were passed in 1972.%
Pursuant to these regulations, no practitioner was to administer, prescribe,
give, sdl, or furnish methadone to any person unless so authorized by the fed-
eral government. Pharmacists were prohibited from filling a prescription for
methadone unless it had been authorized by the Health Minister. Guiddines
were devel oped by the Department of National Health and Welfare for practi-
tioners who wished to apply for authorization to prescribe methadone to their
patients.?*

The Narcotic Control Regulations had a drastic impact on the methadone
programsthat existed in the country. From 1972 to 1975 the number of metha-
done prescribers as well as patients decreased by one-third. By 1982, the
numbers further declined to two-thirds.”® Canada continues to have one of the
lowest rates of methadone placements compared with western countries in
which methadoneis legally available.”® As one author states:®’

when looking at national rates of methadone treatment spots per
million capita in Canada, Canada finds itself at the bottom end in
comparison with public-hedth oriented jurisdictions like Audtraia
(1,020), Switzerland (2,000), Belgium (1,000) or countries such as
Germany (247) which started to use methadone treatment a few
years ago.

Inthemid nineties, federal government health authorities decided to transfer li-
censing and control of methadone prescriptions to the provinces?® In July
1995, British Columbia became the firgt jurisdiction to operate a methadone
maintenance program independent of the Federa Bureau of Drug Surveil-
lance. In some provinces, such as Ontario and British Columbia, the College of
Physicians and Surgeons has been given responsibility for monitoring the
programs.

Advantages and Limitations of Methadone Maintenance
Treatment

The safety and effectiveness of methadone maintenance treatment (MMT) has
been documented in scientific and medical publications.® Aspreviously men-
tioned, an important advantage of methadone for opiate-dependent personsis
itslong-lasting effect.” A drug user need only receive asingle dose of metha-
donein a24- to 36-hour period. Methadone does not cause euphoria, sedation,
or analgesia®" This is to be contrasted with the shorter action and dramatic
highs and lows of heroin, morphine, and other opiates.® The long-lasting ef-
fect of methadone alows a drug user to seek employment and, as well,
facilitates reintegration into the community.”®

Methadone maintenance treatment programs have been credited with de-
creasing opioid use, reducing criminality, and improving the general health of
the drug user.”* Moreover, MMT reduces individual mortality and morbid-
ity.Z> Another important benefit of MMT isthat it helps decrease the spread of
HIV, as methadone is typically administered oraly rather than by syringe.®
MMT has thus become a “critical resource in the struggle against injection
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drug use and AIDS."%" Methadone clinics are also potentially excellent sites
for disease prevention and education. Patients can be offered screening and
counsealing for transmissi ble diseases; and can be provided information on safe
sex, onthedangersof sharing needles, and on methodsfor cleaning syringes.

Despite the significant advantages of methadone, there are somelimitations.
Although methadone is effective for heroin addiction, it is not a tresetment for
dependence on cocaine, amphetamine, and other non-opiate drugs.”® In some
partsof Canada, such asin British Columbiaand in Montréal, agreater propor-
tion of drug users are injecting cocaine than heroin. “Because thereis clearly
no effective pharmacologica treatment for cocaine addiction,” “other treat-
ment options need to be expanded including maintenance on other drugs.”*®
In addition, methadoneis not indicated for multiple addictions.** Another lim-
itation of methadoneisthat it isaddictive.® Infact, thewithdrawal symptoms
from methadone may be worse and more difficult to manage than the with-
drawal symptoms from heroin.?*? Thus, while methadone treatment is
effectivein achieving harm-reduction objectives, it is not a sufficient solution
to many of the problems associated with drug dependency.®® Therefore, it is
necessary to explore other methods of addressing drug addiction.

Heroin Maintenance Treatment

Given the limitations of MMT, some members of the scientific and medical
community in Canada, as well as some drug users, have advocated that drugs
other than methadone ought to be provided to drug-dependent individuals.
Treatment with heroin, it is argued, may avoid some of the limitations of
MMT, while achieving the same objectives: improving the physical and men-
td hedlth of drug users, preventing the spread of HIV and hepatitis, reducing
the level of crime associated with drug use, and facilitating rehabilitation
among the drug-using population.”** As stated by Ostini et a, a prime reason
for a“tria of the controlled availability of heroinisto obtain hard data’ “ about
dternative regimes for dealing with heroin dependency.”?

In contrast to countries such as Switzerland, Britain, Austrdia, and the
Netherlands, Canada has been reluctant to prescribe drugs other than metha-
doneto drug-dependent individuas. A professiona at the Centrefor Addiction
and Mental Health writes:

Canada, with one of the world' s most devel oped public health con-
sciousness and system, has falen far behind numerous Western
countries in Europe and Australia which have dedlt with similarly
daring challenges in the area of injection opiate addiction and re-
lated socia harmsand costsin amuch more determined, timely, and
effective fashion.**

The British System

In the United Kingdom, physicians are permitted to prescribe heroin, cocaine,
morphine, amphetamine, and other drugs for their drug-dependent patients.**’
In 1926, the Rolleston Report identified addiction asamedical condition. Ad-
diction treatment was placed within the domain of doctorswho were given the
freedom to prescribe otherwise illegal drugs for medical purposes. Physicians
have the discretion to either maintain drug-dependent persons or to gradually
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detoxify them by prescribing drugs of choice. Although the Rolleston Report
explicitly referred to heroin and morphine, prescription of other drugs such as
cocaine, amphetamine, pethidine, dicanol, cyclimorph, and dipipanone, have
aso been permitted.*® As noted by Nadelmann et d, “this flexibility and au-
thority given doctors to treat addictions with pharmacological agents
represents the core of what has long been known as the * British System.”#*

Switzerland

The Swiss government has been conducting a multi-city study to assess
whether the prescription of heroin, morphine, or injectable methadone reduces
disease, crime, and other drug-related problems. Approximeately one thousand
volunteers have participated in the experiment. Eligibility requirements in-
cluded the following: the individua is a heroin addict, is at least twenty years
of age, and has aminimum of two unsuccessful experiencesin treatment pro-
grams? Virtually all the participantsin the study preferred heroin to the drugs
prescribed for them by the physicians. Substantial health and socia services
were also offered. ™!

The preliminary results from the study are: the commission of criminal of -
fences has decreased, there has been asignificant reduction in theillegal use of
heroin and cocaine, stable employment has increased, and the physical hedlth
of the drug users has improved. There have been no deaths from overdoses,
and the prescribed drugs have not been diverted to the black market.>* Several
of the study participants have commenced abstinence therapy.

Proposals for a Heroin Trial in Canada

As mentioned above, scientists, physicians, and public hedth representa
tives®® as well as drug users and others, have been advocating that a heroin
maintenance trial be implemented in Canada. It is noteworthy that over 25
years ago the Le Dain Commission made this same recommendation.® In a
1998 report, British Columbia provincial health officer Dr Millar advocated
that “the controlled lega availability of heroinin atightly controlled system of
medicd prescription be pilot tested as an option, as part of a comprehensive
harm reduction program.”? A similar position istaken by Dr de Burger, who
states that “heroin substitution and heroin maintenance are reasonable alterna-
tivesthat haveaplaceinan overal public health approach toinjection drug use
in Canada.”*® He further states:®’

The experience in other jurisdictions, the lesson learned in addic-
tions treatment and the necessity of dealing with an urgent public
health problem now mean that Canadians ought to be prepared to
try different approaches.

The Centrefor Addiction and Mental Health in Toronto isexploring the possi-
bility of a controlled heroin multi-site treatment trial in North America. The
trial would be aimed primarily at opiate-dependent persons who have not
benefited from other forms of treatment.?® It would compare the effectiveness
of aheroin maintenance program with that of existing treatments for such per-
sons. The study proposd is expected to be completed in late 1999. Hedlth
Canada s approval is required in order to conduct such atria. Moreover, the

Heroin substitution and heroin
maintenance are reasonable
alternatives that have a place in an
overall public health approach to
injection drug use in Canada.

The experience in other
jurisdictions, the lesson learned in
addictions treatment and the
necessity of dealing with an urgent
public health problem now mean
that Canadians ought to be prepared
to try heroin maintenance and
substitution trials.

248 Nadelmann et al, supra, note 95; The
Lindesmith Center. Heroin Maintenance
Treatment. New York, 1998.

249 Nadelmann et al, supra, note 95.

250 |bid; The Lindesmith Center, supra, note
248.

251 |bid.

252 |bid; and A Uchtenhagen, A Dobler-Mikola,
F Gutzwiller. Medically Controlled Prescription
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Improved health and social
integration, not abstinence, should
be the prime objective of the

treatment.

259 Centre for Addiction and Mental Health,
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Canadian government would have to obtain permission from international
drug-control authorities.™

Ethical Issues

Ethical consideration of whether to prescribe opiates or controlled stimulants
to drug users must be based on an adequate understanding of addiction and of
effective treatment for addiction. Research and practice indicates that addic-
tion is a chronic condition, not sociopathic behaviour best managed by
imprisonment, and not an acute condition to be treated or cured by detoxifica-
tion. Furthermore, treatment for addiction requires a comprehensive program
of ongoing services, including medical, psychological, and socia services.
This assessment hasimplications for clinical, research, and socia ethics.

Implications for Clinical, Research, and Social Ethics
Clinical ethics

Understanding drug dependency as achronic condition and drug treatment asa
complex program of ongoing services hasimplications for clinical ethics. Im-
proved health and socid integration, not abstinence, should be the prime
objective of the treatment. Roy states that

theclinical ethics of using methadone-assisted, or, where necessary,
heroin-assi sted treatment cannot, given the chronic nature of the ad-
diction condition, be governed by the goa of achieving total and
permanent abstinence.

...theclinica goal governing theclinica ethicsof prescribing meth-
adone or heroin within a treatment plan encompassing
comprehensive medical and psychosocia servicesistoimprovethe
addicted person’s physica and psychologica hedth and to help
these persons to achieve their maximum of socid integration and
productive satisfying living.*®

Roy concludes that it would be clinically unethical not to use metha
done-assisted and heroin-assisted treatments for persons who consent to them
and who stand to benefit from them:

Not to offer these treatments to persons who need them, who want
them, and who can benefit from them isinhumane. It is the refusal
to offer these treatments, not the use of these treatments, that needs
to be ethically judtified. That refusal cannot be judtified so long as
evidence for the safety and efficacy of methadone-assisted or her-
oin-assisted treatments is available

Research ethics

Asregardsresearch ethics, it isimperative to conduct research that would pro-
vide the basis for sound clinical decisions, including research into prescribing
opiates or controlled stimulants. “Methodologically sound research and clini-
cal tridlsareanintegral part of the fundamental ethical imperative that doctors
and other professionals should know what they are doing when they intervene
in the bodies, minds, and lives of sick people.”?? Those who oppose the estab-
lishment of methodologically sound clinical trials of opiate-assisted treatment
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programs are promoting therapeutic abandonment of those who cannot benefit The number of comprehensive
from existing treatments.* treatment programs in Canada for
Social ethics drug-dependent persons is

As will be discussed later in this paper, the number of comprehensive treat- inadequate and an insufficient

ment programs in Canada for drug-dependent persons is inadequate and an number of physicians in Canada are

insufficient number of physiciansin Canada are trained in drug addiction. As trained in drug addiction.
Roy dates, “[t]he complexity of careis not in keeping with the complexity of

the disease.”?** Such clinical inadequacies invoke the ethical imperatives of

socia justice and humanity.

Thewidth of the gap between what should be done and what isin fact being
donefor drug-dependent personsin need of trestment isameasure of theinjus-
tice that is present in society. That injustice is based upon a counter-position
that harbours moral and scientific incoherence. This counter-position must be
reversed, according to Roy, because “it betrays the ethic of a civilized society
and Iezgrsjs to the kind of dehumanization provoked by the logic of exclu
sion.”

Recommendations

The following measures would improve drug users access to more compre-
hensive drug treatment options:

24. In the longer term, Health Canada should develop plans to permit physicians
to prescribe opiates and controlled stimulants.

25. In the shorter term, pilot projects involving the prescription of heroin, co-
caine, and amphetamines should be authorized, funded, and initiated in
Canada. The pilot projects should:
¢ involve both drug users and general practitioners in the design, implemen-

tation, assessment of outcomes, and recommendations for practice;

® be accompanied by public education at the local, provincial, and national
levels that presents the benefits of the project to drug users and to the
community at large;

e contain a multi-phase design that includes plans once the trials are com-
pleted for implementing such treatment options more widely if the pilot
projects are deemed successful in achieving harm-reduction objectives;
and 263 bid.

e address the problems likely to be encountered by drug users and
health-care providers when the transition is made from a controlled clinical
trial to general practice.

264 |pid.
265 |bid,

INJECTION DRUG USE AND HIV/AIDS 61



Drug Users and Studies of
HIV/AIDS and lllegal Drugs

What legal and ethical issuesareraised by (a) the absence of scientifictridson
theimpact of illega drugs on theimmune system; (b) the absence of trialson
theinteractions between HIV/AIDS drugs andillegal drugs, and (c) the exclu-
sion of drug users from scientific triasinvolving drugs for HIV/AIDS?

Introduction

HIV-positive drug users may have awider range of immunological deficien-
cies, a different history of the disease, and may respond differently to
treatmentsthan other HIV-positive persons. Y et thelack of clinical dataon the
effects of illegal drugs on the immune system, and the interactions between
HIV/AIDS drugs and currently illegal drugs, hinders the provision of optimal
care, treatment, and support to HIV-positive injection drug users.

This chapter explainsthat, whilethereisalegal basisfor authorizing medi-
cal research into the effects of illegd drugs, there is little legal basis for
imposing on anyone a positive duty to conduct medical research. At best, it
might be possibleto legally challenge arefusal to permit or enable research in-
volving illegal drugs. However, once undertaken, medical research is
governed or affected by law or other forms of policy. Legal and ethica consid-
erations must be taken into account in research design and there may beabasis
on which to seek a remedy for the exclusion of drug users from studies of
HIV/AIDS drugs.

From an ethical perspective, there are scientific, clinical, public health, and
humanitarian reasons to conduct studies of the effect of using currently illega
drugs on the immune system, and of the interactions of illegal drugs with
HIV/AIDS treatments. It isclinically and ethically wrong to exclude injection
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drug users from the clinical studies that are needed to determine whether they
need different medical treatment than people with HIV/AIDS who do not use
narcotics and psychotropic substances.

The chapter recommends that barriers to the participation of drug usersin
clinical trials be removed and that the Medical Research Council and pharma-
ceutical companies, in consultation with community groups and drug users,
develop a comprehensive research agenda that identifies prioritiesin research
for injection drug users.

Legal Issues
Legal Authority to Conduct Research

Exemption from criminal liability

Thefirst legal question is whether the illegal status of some drugs presents a
barrier to research into their effects on the immune system or their interaction
with HIV/AIDS drugs. Conducting such studies will involve obtaining, trans-
ferring, ddlivering, administering, or possessing illegal drugs. Unlessthereisa
specific legidative exception, the CDSA makesit acrime to possess, adminis-
ter, transfer, sell, or deliver a controlled substance. Some may argue that the
illegality associated with using such drugs justifies the absence of studies on
their effect on the immune system. In fact, many research programs have in-
volved illega drugs. Theillegality of adrug has not necessarily been abar to
research in the past, nor should it be a bar now.

Redidticaly, thelikelihood of professional researchersbeing prosecuted for
dedling with illega drugs in the course of research may be relatively small.
What iswarranted, however, is exemption from the application of the crimina
law for the purposes of research, in order to avoid technical breaches. Canadian
law aready provides for the possibility of such exemptions. The CDSA con-
tainsprovisionsthat permit both the federal Cabinet and the Minister of Hedlth
to ensure that medical researchersinvestigating the effects of illegal drugs, and
the participants in the research, are not exposed to crimina liability.

Cabinet may make regulations under the Act that govern the importation,
production, delivery, sale, provision, administration, or possession of a con-
trolled substance. Regulations may aso specify aperson or class of personsto
whom they apply.?® Thefederal Minister of Health hasthe authority to exempt
any person or class of persons, or any controlled substance (ie, illegal drug or
item containing residue of an illegal drug) from the application of the Act or
regulations made under it. The Minister can do thisif sheisof the opinion that
the exemption “is necessary for amedica or scientific purpose or is otherwise
in the public interest.” %’

The power therefore lies within the legidation to make lawful what would
otherwise be unlawful. Activities such as possession, transferring, delivering,
administering, or selling controlled substances as part of aresearch study could
and should be exempted from the application of the Act. Asaresult, research-
ers could, at least in theory, obtain the necessary legal exemptions under the
CDSA to conduct research of the types identified above. Similarly, those who
participate in the research could be exempted from the provisions of the Act.
Indeed, thefederal Minister of Health has recently announced that Canadawill
authorizeclinicd trials of marijuana, and that exemptions have been granted to

The illegality of a drug has not
necessarily been a bar to research in
the past, nor should it be a bar now.

266 CDSA, supra, note 55 at s 55(1)(a), (b).
267 Ibid at s 56.
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two Canadiansfor the possession and cultivation of marijuanafor medica pur-
poses.?®

Confidentiality concerns as a barrier to research

Theillega statusof drugsalso raisesanother concern for researchers and study
participants. what confidentiality istherein the information made available to
researchers? Drug users might fear that aloss of confidentiality could imperil
their employment or accessto services such asinsurance. They may also bere-
luctant to participate in studies for fear of having information about their drug
use being accessible to police. For example, in March 1999 questions were
raised in the mediaasto how police officers were aware of the identity of per-
sons registered in MM T programs.®®

At present, records must be disclosed to the policeif the police have awar-
rant to obtain them. Even the promise of confidentiaity offered by the
researchers cannot prevent the police or other state agencies from obtaining
such information under awarrant. While the common law and provincial stat-
utes establish aduty of confidentiality on health-care professionals, thereisnot
an absolute “privilege” protecting the confidentiaity of information received
by the professional, and the confidentidlity is always subject to disclosure
where “required by law.”

The only possible limitation on this power to obtain records would come
from sections 7 and 8 of the Charter. These two sections have been interpreted
by courts to offer privacy in the context of acrimina prosecution, and might
aso be extended beyond the criminal sphere over time?”® While one provin-
cid datute prohibits the disclosure of information provided to a medical
“research group” in civil proceedings of various kinds, it offers no statutory
protection against compelled disclosure for use in a criminal proceeding.*
Courts may yet be called upon to fully adjudicate the question of whether par-
ticipants' reasonable expectations of privacy, and society’ sinterest in effective
research that requires protecting the confidentiality of research files, are out-
weighed by society’sinterest in enforcing laws criminalizing drug use.

However, given that the law likely does not fully protect this sensitive per-
sonal information, researchers might consider using anonymous data to the
extent possible.

Legal Duties in Conducting Research

The discussion above focuses on whether legal authority existsto conduct re-
search involving currently illegal drugs. However, there is no positive lega
duty 1o conduct research on theimpact of illega drugs on the immune system
and on interactions between HIV/AIDS drugs and illegal drugs. Whilefedera
and provincia Ministers of Hedth are empowered by legidation to conduct re-
search?” and, as noted above, may grant legal authorization to othersto enable
research dedling with illegd drugs, it is doubtful whether the broadly worded
statutory mandates of health officials to “ promote and preserve’ the hedlth of
Canadians’” could or would bejudicialy interpreted asimposing positive ob-
ligations on government to conduct specific kinds of research.

However, the law does regul ate the manner in which research is conducted.
The 1998 Tri-Council Policy Statement: Ethical Conduct for Research In-
volving Humans offers the following observations:
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The law affects and regul ates the standards and conduct of research
involving human subjectsin avariety of ways, such as privacy, con-
fidentidity, intellectua property, competence, and in many other
areas. Human rightslegidation prohibitsdiscrimination on avariety
of grounds. In addition, most documents on research ethics prohibit
discrimination and recognize equal treatment as fundamental.

REBSs [research ethics boards] should aso respect the spirit of the
Canadian Charter of Rights and Freedoms, particularly the sections
dedling with life, liberty and the security of the person as well as
those involving equality and discrimination....

However, legal and ethica approaches to issues may lead to differ-
ent conclusions. Thelaw tendsto compel obedience to behavioural
norms. Ethics aim to promote high standards of behaviour through
anawareness of values, which may develop with practiceand which
may have to accommodate choice and liability to err.?™

Given that lega principles are applicable to the manner in which research is
conducted, there may be some room for advancing the health interests of drug
usersin generating scientific dataon the effects of illega drugs and their inter-
action with other medications. It might be possible to resort to the Charter or
human rights statutes to challenge the exclusion of drug users from studies of
medications prescribed for peoplewith HIV/AIDSor other illness, and to chal-
lenge the refusal of government authorities or private ingtitutions to permit
research involving illega drugs.

Exclusion of drug users from research studies
The Charter

One might argue that the exclusion of drug users from various studies isin
breach of the Charter guarantees of equa protection and equa benefit of the
law (s15) and of therightsto life and security of the person and theright not to
be deprived of these except “in accordance with the principles of fundamental
justice” (s7).

However, the Charter generally applies only to government institutions
(s 32); congtitutional review is not applicable to a private entity unless, “by its
very nature or in virtue of the degree of governmenta control exercised over
it,” it can properly be characterized as “government.”?” The extent of the
Charter’ s reach into the quasi-public sector, such as hospitals and universities
that might be conducting research into HIV/AIDS drugs, is the subject of an
evolving debate, and the parameters of the jurisprudencein thisareado not yet
revea any clear principles.

Furthermore, it would likely only be open to drug-dependent usersto claim
abreach of their equality rights because s 15 of the Charter prohibits discrimi-
nation on grounds either enumerated in the section or analogous to those
enumerated. As discussed above, drug-dependent users may be considered to
have a“disability” pursuant to s 15, and therefore would be entitled to Charter
protection. However, drug users who are not drug-dependent will likely not
fall within the ambit of the Charter’s equdity guarantee?”®

274 Medical Research Council of Canada,
Natural Sciences and Engineering Research
Council of Canada, Social Sciences and
Humanities Research Council of Canada.
Tri-Council Policy Statement: Ethical Conduct
for Research Involving Humans. Ottawa: Public
Works and Government Services Canada,
August 1998, section i.8.

275 Eldridge, supra, note |80.

276 Hamon v The Queen (1993), 20 CRR (2d)
181 (Que CA), leave to appeal refused.
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Human rights legislation

Both federal and provincid human rights legidation apply to the public and
private sectors. As discussed in the context of previous issues, drug depend-
enceis consdered a“disability” or “handicap” within the meaning of federa
and provincial and human rights statutes, a prohibited ground of discrimina-
tion.””” However, these statutes prohibit discrimination in specified areas such
as accommodation, the purchase or sale of property, employment, and access
to services.2”® For ahuman rights complaint to succeed against aresearch body
on the grounds of discrimination based on drug dependence as a disability, it
would be necessary to establish that the research body wasproviding aservice.

Ethical Issues
Studies of the Impact of lllegal Drugs on the Immune System

As Roy points out, afully developed ethical commentary on the issues raised
by the absence of studies of the impact of illegal drugs on the immune system
of drug userswould require aprior and extensive scientific and methodol ogical
analysis of how such studies could be designed and successfully conducted.?”
In the absence of such an analysis, Roy sketches how an ethics commentary on
this question could begin to take shape. He presents four considerations that
centre on whether such studies are possible and, if so, on whether there are
clinical and public health reasons that amount to an ethical imperative to plan
and conduct them. Roy concludes that there are scientific, clinical, public
health, and humanitarian reasons that militate for the design and conduct of
studies of theimpact of illegal drug use on the immune system.?®

Studies of Interactions between HIV/AIDS Drugs and lllegal
Drugs

In 1998 the results were published of a study undertaken to determine the ef-
fects of methadone treatment in the disposition of zidovudine (ZDV) in
HIV-positive drug users.”®! The study showed that methadone-maintained pa-
tients receiving standard ZDV doses experienced grester ZDV exposure (due
to inhibition of ZDV glucuronidation and decreased rena clearance of ZDV)
and may be a increased risk for ZDV side effects and toxicity. Theinvestiga-
tors concluded that it would be crucia to determine whether illega drugs have
similar important interactions with ZDV; and that it is necessary to determine
whether illega drugs and treatments for illegal drug use have important inter-
actions with other HIV therapeutic agents.®®

Therefore, Roy concludes that “there is a responsibility incumbent both
upon the pharmaceutical industry and the medical profession to join effortsin
mounting and conducting studies of the interactions of illegal drugs with
HIV/AIDS treatment agents.” %

Equitable Participation in HIV/AIDS Clinical Trials
Historical background: a change of perspective

Since World War 11, concerted efforts have been made to exclude vulnerable
people from participating in scientific and medical trials. In the past 40 to 45
years, people belonging to ethnic and minority groups, mentally challenged
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individuas, and socialy marginalized persons have been precluded from be-
ing subjectsin medical experimental studies.

The exclusion of these groups from scientific trials has its rootsin medical
research conducted in the nineteenth and first half of the twentieth century.
During this period, ethicaly questionable medical experiments were per-
formed on vulnerable persons. In Germany, France, Russia, Ireland, and the
United States, vulnerable people were recruited as subjects and exploited in
gonorrhea and syphilis research.”® Female davesin the US wereinvolved in
surgica experiments®® Prisoners, children, and persons in ingtitutional set-
tings were also recruited for scientific studies in many countries® The
experiments performed in Nazi Germany on Jewish people, Gypsies, and men-
taly challenged persons are well known. The Tuskegee Syphilis Study on
black men and the Willowbrook Study of Infectious Hepatitis conducted on
mentally challenged children in the United States are further examples of vul-
nerable person subjected to scientific experimentation.®’

Since the late 1940s a prime ethical concern has therefore been the protec-
tion of vulnerable people against medical explaitation. The Nuremberg Code,
the International Code of Medical Ethics, and the Helsinki Declaration were
devel oped after the Second World Wer to protect individualsfrom medical and
scientific exploitation.

In recent years, however, there has been a change in perspective. Although
the protection of research subjects continues to be an important concern, the
view now advanced isthat there should be equitable access to participation in
clinical trids. It is asserted that women, the economically disadvantaged, the
socialy margindized, and persons bel onging to ethnic and minority groups of -
ten suffer discrimination and injustice by their exclusion from, or
underrepresentation in, clinicd trials of promising new treatments.

The Canadian 1998 Tri-Council Policy Statement on Ethical Conduct for
Research Involving Humans contains a section entitled Inclusion in Research.
Based on the principle of digtributive justice, the provision in the Statement
reads.

Members of society should neither bear an unfair share of the direct
burdens of participating in research, nor should they be unfairly ex-
cluded from the potential benefits of research participation.

In the United States, the equitable participation of human subjectsin clinica
trids is one of the criteria for Institutional Review Board (IRB) approval .2
There have aso been recent changesin the policies of the US Food and Drug
Administration (FDA) and the Nationa Ingtitutes of Health (NI1H) on the equi-
table selection of women and of ethnic and minority groupsin clinical trials.*®

There are severd reasons for the recent change in perspective. Of prime
concernisthe generalizability of clinical trial resultsin circumstancesin which
participantsin amedica study are not representative of the disease population
for which atreatment under study isintended. Also, participantsin ascientific
trial may have accessto medication and treatments not available to other mem-
bers of the population. Involvement in university hospital—based or
community-based clinical tridsisoften theonly way to obtain accessto prom-
ising new treatments.®*
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The controlled clinical trial

Researchis conducted to produce new knowledge and to resolve controversies
regarding particular medication or trestments by producing reliable data that
offer conclusive evidence. Clinical research on drugs or surgica treatmentsis
undertaken to provide answers to some of the following questions:?*

o Will thistreatment prevent or remedy a particular disease?

o Will thistreatment do more good than harm to patients with this particular
disease?

o Will thistrestment be more beneficia than available treatments?

Bias can skew research toward results or conclusionsthat differ systematically
from thetruth.”® There are several sourcesof biasthat can distort the scientific
process at different stages of the clinical research — from the design of the re-
search protocol, through selection of patients and the conduct of the clinical
study, tothe analysis, interpretation, or reporting of theresearch results. Dr Da-
vid Sockett and colleagues & McMaster University have identified at least 65
sources of biasthat can distort research results.”*

Severa safeguards are employed in research to reduce bias, to ensure that
theresults of thetrials have ahigh probability of validity. A controlled clinica
trial is designed to protect clinical research againgt bias. The word “trial” is
used when a comparison is made between two available treatments for adis-
ease. The purpose of the research is to determine which treatment is safer and
more effective. When only one treatment is available, a comparison can be
made between that trestment or no treatment, referred to asaplacebo. Thetrial
is controlled when the results of one treatment are monitored by comparison
with the results of another treatment, or no treatment, on similar groups af-
fected by the same disease.®®

Randomization is afurther method employed to reduce or diminate biasin
research studies. It isused to block selection bias, which can distort atrial if the
patients participating in the study are not smilar. Double-blinding is a further
method. The patient and thetresating physician are blinded, or keptinignorance
regarding which of the two treatments (note that one of the “treatments’ may
be aplacebo) the patient is receiving during the course of thetrial. Because un-
certainty isinherent in medica science, and because the reliability of research
isgenerally measured in termsof probabilities, there area soimportant statisti-
cal conditions that must be respected for a clinicd tria to produce credible
results. The sample size or number of personsenrolledinaclinica trial isone,
asa ;gjd conducted on too few persons will generdly yield unrdiable re
sults.

Selection and exclusion criteria in a controlled clinical trial

Whenisit fair and justified, both scientifically and ethicaly, to exclude people
from participating in aclinical trial?

Severd prerequisites have been identified as necessary conditionsfor aclin-
icd tria to produce credible, valid, and generdizable results for a specific
population. Oneof these preconditionsisthat theinclusion and exclusion crite-
riastrike a balance between efficiency and generdizability.”®” For example, if,
due to limited financia resources, a clinical trial includes a small number of
subjects, efficiency principles would dictate that participants be limited to
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persons who are a high risk for the clinica event under study and who are
likely to be highly responsive to the treatment being studied. However, if these
high-risk high responders are only aminority of the persons afflicted with the
disease, the trial results may have limited generalizability.”®

Feinstein has enumerated reasons for excluding individual s from participat-
ingin clinical trials. They include the following:**

1. Therapeutic Exigency: Participation in a controlled clinical trial may be
contraindicated for the candidate.

2. Prognostic Susceptihility: Patientswith ashort life expectancy may be ex-
cluded if the trial is designed to measure the long-term results of an
intervention. Also people with mild forms of a disease may be precluded
from participating in astudy designed to test the treatment against serious
forms of theillness.

3. Therapeutic vulnerability/invulnerability: Persons may be excluded from
aclinical trid if they do not havethe condition that isbeing targeted by the
intervention or if they have such an aggravated form of the condition that
the intervention is highly unlikely to produce any benefit. Also, persons
who may suffer adverse effectsfrom atreatment presumed to be beneficia
for their medical condition may be excluded. For example, pregnant
women are often precluded from being aresearch subject in trials of con-
ditions for which they are afflicted because of the damage that may ensue
to the fetus.

4. Personswho take medication that could potentialy interferewith, or mask
the effect of, the treatment under study inatrial may be excluded from the
clinical trial.

5. Because of the expense and time involved in many clinicd trids, people
may be excluded if they arelikely to move afar distancefromthetria site
or if they arelikely to be non-compliant with aspects of the clinical tridl.

When exclusion is ethically questionable or wrong

Some of the populations regularly excluded from or underrepresented in clini-
ca trials are women, poor and socially marginalized persons, children, the
elderly, people of colour, minorities, alcoholics, and injection drug users.*®
Gender, socioeconomic status, age, or behaviour, singly or in combination,
have been responsible for excluding these persons from participating in clini-
cal trids. When clinicd trids have been established to test the safety and
efficiency of new treatments for HIVV/AIDS, injection drug users and persons
of | %\{v economic status have been precluded from being subjects in the stud
ies.

Persons subject to undue economic or socia pressure may not be partici-
pantsin clinical trials for severa reasons. Freeman notes that participating in
clinical trialsmay befar removed “from the concerns of people who must con-
centrate on day-to-day survival, with priorities such as how to obtain food,
clothing, and shelter....”* A further reason that may explain lack of participa-
tion is the mistrust that persons may have toward the medica establishment
and toward clinicd scientigts. In addition, physicians and clinical scientists
may exhibit indifference toward the poor, the socially marginalized, and those
who inject illegal drugs.®®
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Inanumber of countries, exclusion of injection drug usersfrom HIV-related
clinical trials occurs in a sociopolitica climate that discourages research (ba-
sic, dlinical, epidemiological, anthropological) on illegal drug use® In a
Canadian study, Hankins et a reported that non-white women, women injec-
tion drug users, and women of lower education were underrepresented in
HIV/AIDS dlinical trias.*® They emphasized the importance of actively re-
cruiting injection drug users to these trials, and dtated that information is
lacking on the interactions between antiretroviral drugs and illega drugs such
as heroin, cocaine, amphetamines, ecstasy, aswell as methadone and potential
opiate substitutes such as buprenorphine, naltrexone, and LAAM
(L-al pha-acetylmethadol).>*®

Exclusion of individuals from participating in clinical trials on the grounds
of non-compliance necessitates careful ethical consideration. In circumstances
where the exclusion is based upon unfounded and arbitrary views, the exclu-
sionisunjust, unfounded, and discriminatory. It iscontrary to ethical principles
to perceive aperson aslikely to be non-compliant with clinical trial procedures
because that person is an injection drug user, without taking the time to obtain
information on that person and without examining whether possible
non-compliance may be due to modifiable circumstances of life and the envi-
ronment. It is noteworthy that some clinical investigators have reported that
the compliancelevd of injection drug users has been commensurate with other
members of the population.*®

It is an ethical imperative that health-care professionals strive to obtain the
knowledge required to fulfill theclinical responsibilities of treatment, care, and
support. To systematically exclude injection drug users, women, and the poor
from clinicd triasistantamount to arefusal to obtain the knowledge necessary
to adequately treat those who are often most in need of care. It is scientifically
unfounded to assume that HIV-positive injection drug users have a course of
HIV disease smilar to HIV-positive persons who do not inject drugs, or that
injected drugs do not interact unfavourably with antiretrovira drugs>® As
stated by Bennett:*°

When ahomogeneous response cannot be assumed for specific sub-
groups of the population, it is essential that enough members of the
relevant subgroups beincluded so that adifferentia response can be
detected and measured. Exclusion of agiven subgroup from astudy
precludes formal inferences about the expected results from that

subgroup.

HIV-positive injection drug users may have a wider range of immunological
deficiencies, adifferent history of HIV disease,®! and may respond differently
to tretmentsthan other HIV-positive persons. It isthereforeclinicaly and eth-
icaly wrong to exclude these people from studies that may reveal whether
HIV-positiveinjection drug users need to betreated differently from othersliv-
ing with HIV .3

In conclusion, the principles articulated in “Building a New Consensus:
Ethical Principles and Policies for Clinical Research on HIV/AIDS’ must be
considered;*?
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Exclusion of representatives of groups of prospective subjects who
are believed to be non-compliant (e.g. intravenous drug users) may
arguably enhance validity and efficiency; however, such exclusons
are unacceptable on grounds of both generaizability and the re-
quirement for equitable distribution of both burdens and benefits
(distributive justice).

Criteria for inclusion in phase Il and Il clinica trias should be
based on a presumption that al groups affected by the research are
digible, regardless of gender, social or economic status, use of ille-
gd drugs, or stage of illnessunlessthe study isspecifically designed
to look at a particular stage of illness.

No group should be categorically excluded on the basis of age, gen-
der, mental status, place of residence or incarceration, or other
socid or economic characteristic from access to clinica trias or
other mechanisms of access to experimenta therapies. Specia ef-
forts should be made to reach out to previously excluded
populations. However, people who are vulnerable for any of these
reasonsrequire specia consideration in thedesign and implementa
tion of trials.

Recommendations

Thefollowing recommendations, if implemented, would go along way toward
ensuring that important information for the treatment of HIV-positiveinjection
drug users becomes available, in particular, information about theimpact of il-
legal drugson theimmune system, and on the interactions between HIV/AIDS
drugsandillega drugs. In addition, they would help ensure that drug usersare
included in scientific trials involving drugs for HIV/AIDS.

The Research Agenda

26. The Medical Research Council and pharmaceutical companies, in consultation
with community groups and drug users, should develop a comprehensive re-
search agenda that identifies priorities in research for injection drug users.

27. Members of the medical and scientific professions should conduct research
on issues relevant to HIV/AIDS and drug use, such as the interactions be-
tween illegal and prescribed drugs, and the effects of illegal drugs on the
progression of HIV disease.

28. Pharmaceutical companies should take a leadership role in promoting studies
that test the interaction of HIV/AIDS drugs with illegal drugs.

29. Clinical researchers should recognize the importance of conducting research
for and by First Nations groups as well as other communities affected by
HIV/AIDS.

30. The National Health Research and Development Program of Health Canada
should provide funding to develop capacity building for community-based
research.
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Research into lllegal Drugs

31.

32.

The provincial/territorial ministries of health should take measures to ensure
that laboratories are established across Canada to test controlled substances
used by drug users.

Provincial/territorial ministries of health should provide funding for test kits
for drug users that measure the dose and purity of drugs.

Participation in Research

33.

34.

35.

36.

37.

38.

39.

40.

As a general principle, clinical researchers and professional associations should
take measures to ensure the removal of barriers to the participation of drug
users in clinical trials.

Those conducting clinical trials, in consultation with community groups and
drug users, should develop recruitment strategies to encourage participation
of HIV-positive drug users in clinical trials.

Medical researchers should establish study sites for clinical trials in geograph-
ical areas that are easily accessible to drug users.

Those conducting clinical trials should offer child-care and transportation
costs to prospective participants, to encourage individuals to take part in
trials.

Medical researchers should provide information on proposed medical studies
(including consent forms) to drug users in language that is accessible.

The National Council for Ethics in Human Research should develop guidelines
for research involving marginalized persons.

The Canadian HIV Trials Network should develop guidelines for researchers
on ensuring that research participants who are drug users provide informed
consent for their participation. Such material could include a model informed
consent form that does not automatically exclude those using illegal drugs, but
also specifically addresses questions such as the interactions between the
study drug and illegal drugs (when known), as well as outlining the steps taken
to protect the confidentiality of data gathered from the participant (including
information regarding use of illegal drugs) and the possible limits on that
confidentiality.

Federal and provincial officials, including law enforcers, should be prohibited
from having access to identifying information respecting participants in re-
search files.
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Information about the Use
and Effects of lllegal Drugs

What arethelega and ethical grounds for ensuring that health-care providers,
drug users, and the generd public have accurate and complete information on
illegal drugs and their effects?

This chapter starts by describing two different types of educationd pro-
grams on drugs and drug use: one based on abstinence principles, the other
based on harm-reduction principles. It points out that, generdly, there is a
sense that there is not enough provision of accurate and complete information
on illegal drugs to hedlth-care providers, drug users, and the genera public,
and that thislack of (accurate) information has a negative impact on provision
of care, treatment, and support, as well as on prevention efforts. The chapter
then undertakes a legal analysis, concluding that legally, the development of
drug educational material generally falls within the discretion of government
hedlth officids. It would bedifficult, if notimpossible, to usethelaw to address
thefailureto provide accurateinformation about illegal drugs and their effects.
Thefollowing ethical analysis, however, concludesthat ethical principlesdic-
tate that individuals in society have accurate and comprehensive information
on all matters that require decision, choice, and action. It is ethically wrong to
tailor or suppresstheinformation about illegal drugsthat individua users, pro-
fessionals, and citizens generally need to know to act responsibly.

The chapter concludes by recommending, among other things, that accu-
rate, non-biased, and non-judgmental information on illegal drugs be
developed for hedlth-care providers, drug users, and members of the public.
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Drug Education
Educational Programs Based on Principles of Abstinence

In many Western countries, including Canada, the main response to illega
drug use has been directed to primary prevention.* The essential philosophy
underlying many of these programsis abstinence. Those promoting such pro-
grams argue that individuals, particularly young persons, should be counseled
on the dangers of illegal substances and instructed to refrain from using such
drugs.

In the DARE (Drug Abuse Resistance Education) program in the United
States, abstinenceis the primary objective. Youths are told that any behaviour
beyond one-time experimentation with an illegal drug congtitutes drug abuse,
that acohol and cigarettes are “ stepping stones’ to the consumption of illega
drugs, and that taking drugs like marijuana will lead to consumption of other
drugs such as heroin and cocaine®* Police officers are responsible for con-
ducting the DARE program. According to the US Department of Justice, the
purpose of DARE is“to help children say ‘no’ to drugs by teaching them tech-
niques to avoid peer pressure.”®® Another objective of the program is to
promote greater respect for the law.®" In Canada, the Roya Canadian
Mounted Police have trained police officers to teach the DARE program to
children. Officers from Alberta, British Columbia, Saskatchewan, and the
Northwest Territories have recently undergone such training.

Harm-Reduction Educational Programs

Harm-reduction educationa programs take a non-judgmental approach to the
consumption of drugs. They seek to provide accurate information on the com-
position and effects of different substances and recommend sources of
assistance to persons who consume drugs. Programs geared to adolescents at-
tempt to provide young persons with skills in assessment, communication,
assertiveness, conflict resolution, and decision-making. >

Educational programs based on a harm-reduction model strive to:

¢ reduce the prevalence of unsafe frequencies and methods of ingesting
drugs,

¢ decrease the rate of heavy or dependent consumption;

¢ reduce experimentation with drugs most likely to cause medica problems;
and

¢ improvetheability of usersand othersto respond to drug-rel ated problems.

An example of information imparted to heroin injection users that adheres to
such an approach is the following:**

¢ because heroin can cause many problems, it is best to avoid thisdrug as a
method of “getting high”;

¢ but if you do use heroin, smoke or sniff it rather than inject it;

e but if you are going to inject it, do not share your needles or other injection
equipment with other persons;

e but if you do share your needles, make sure to obtain fresh supplies of nee-
dles, syringes, and condoms;
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o and if you do share your needles and syringes, ensure that you follow the
correct procedures for cleaning the injection equipment.

Some jurisdictions have introduced educational programs on drugs based on a
harm-reduction approach. In the United Kingdom, HRDE (Harm-Reduction
Drug Education) is premised on the notion that taking risks and experimenting
are common adolescent behaviours. It subscribes to the view that al drug use
cannot be prevented. HRDE is non-judgmental; it neither condones nor con-
demns drug use. It seeks to provide accurate information on drugs to young
persons and to ensure that measures are taken to minimize health and other
risks to the drug user and to society at large.*°

Some government ministries and agenciesin Canada, such asthe Addiction
Research Foundation and Hedlth Canada,®* have published information for
the public based on harm-reduction principles. However, there is concern that
the amount of drug education and publications that are based upon these prin-
ciples and are distributed to youth, drug users, and members of the public, do
not have wide circulation.

It has al so been asserted that heal th-care providers such as physicians, phar-
macists, and nursesin North Americareceive an inadegquate education on drug
addiction, illegal drugs, and trestments for drug-dependent persons. As stated
in“Medical Carefor Injection Drug Userswith Human Immunodeficiency Vi-
rus Infection,”3? there is a need to improve the education of physiciansin the
area of substance use: “ Comprehensive substance abuse education beginning
in first year of medical school and continuing through residency training is
necessary if these patients are to receive optimal care.” A study conducted in
British Columbiacameto asimilar conclusion. Medical students and residents
stated time should be devoted in the curriculum to drugs other than alcohol .3
The Canadian Psychiatric Association has aso discussed the need to improve
the “current inadequate level of training in most programsin the field of sub-
stance abuse.”***

Legal Issues
Responsibility to Provide Public Education

Provincid hedlth officias, pursuant to public hedlth statutes, are responsible
for providing health education to members of the public. However, officias
have the discretion to decide what types of materials and to which sectors of
the public the material will be directed. The language of the statutory provi-
sionsis permissive. For example, the Nova Scotia Health Act™ states that the
“Minister may conduct, direct, and promote programs dealing with or related
to drug dependency.” Section 133 further states that “ Programs conducted, di-
rected or promoted by the Minister dealing with or related to drug dependency
may include:

the experimentation in methods of education, prevention, treatment
and rehabilitation regarding drug dependency;

(2) education respecting the causes and effects of drug dependency;
(2) the dissemination of information respecting the recognition, pre-
vention, and the treatment of drug dependency.
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Therefore, the principles upon which educational material on drugs is based
and whether it isdirected to youth, drug users, or members of the public gener-
aly fal within the discretion of government health officials.

Criminal Liability

It is conceivable that either the failure to provide accurate information or the
ddiberate provision of erroneous information could constitute criminal negli-
gence if the omission or act results in death or bodily harm. The Criminal
Code™® statesthat everyoneis criminaly negligent who, in doing anything or
in omitting to do anything that ishis[legal] duty to do, “ showswanton or reck-
less disregard for the lives and safety of others.” The duty may beimposed by
statute or common law.*’ “Wanton or reckless disregard” is established where
the conduct of the accused shows a“marked departure’ from the standard of
behaviour of a*“reasonably prudent person in the circumstances.”

It may be difficult to prove the congtituent el ements of the offence of crimi-
nal negligence. First, it will likely be difficult to establish that bodily harm or
death was caused by the negligent conduct. Second, it may be difficult to prove
alegal duty to act. Findly, given the conflicting nature of medical and scien-
tific information on the effects of illegal drugs, it may be difficult to establish
that the conduct of the information provider, such as a public health nurse or
physician, was a “ marked departure” from the conduct of a “reasonably pru-
dent person.”

Civil Liability

Asfar ascivil liability isconcerned, a person who failsto discharge a“ duty of
care’ may be held liablefor thetort of negligence. Asisthe casewith criminal
negligence, the duty may beimposed by legidation or the common law. Under
the common law, aduty may ariseif it was objectively foreseeable by an ordi-
nary person that failing to exercise reasonable care could cause the harm.®®
Civil actionswill not be successful if it cannot be established that the negligent
conduct was causally connected to theinjury that was suffered or if therisk of
harm was not foreseeable. ™ 1t will likdly be difficult to establish the constitu-
ent eements of the tort in circumstancesin which government hedlth officials
or health-service providers do not provide accurate and complete information
onillega drugsto drug users or members of the public.

Ethical Issues

Part of the complexity affecting psychoactive drug use derives from the poli-
cies, laws, and regulationsthat asociety has adopted and maintained in order to
control or to prohibit the use of such substances.®* Existing policies, laws, and
regulationsthat prohibit psychoactive drugs may represent “frozen accidents.”
Responses adopted in the past may be maintained despite the fact that knowl-
edge, attitudes, and socia circumstances have changed. Policies that have
become “frozen accidents’ can produce unintended but socidly destructive
consequences.®

The notion of positions and counter-positions as expressed by Lonergan®™
directly relates to theissue of providing accurate and comprehensive informa-
tiononillega drugsto members of the public, health-care providers, and drug
users.® Positions are not only consistent among themselves but are coherent
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with, and are modified in accordance with, the demands of inquiring intelli-
gence and reflective reason. Evidence is a prerequisite for decisions and
actions. By contrast, counter-positions harbour irrationalities and errors. This
may include distortion, falsification, or withholding of information.*** Musto
has observed that “ silence and exaggeration” were strategies resorted to in the
United States to address the problem of illegal drugs.>®

The standards of public discoursein an open society must be honoured. This
entails clarity and precision, evidence-based statements, a distinction between
personal opinion and knowledge, honesty, restraint in generaization, and civil-
ity in debate.*’

It isimportant that individualsin society have accurate and comprehensive
information on all mattersthat require decision, choice, and action. Therefusal
to share exigting information, or measures taken to distort or falsify informa:
tion, obstruct responsible decision-making and actions. This stifles the
development of rational self-consciousness of individuals. Principles of ethics
areviolated when knowledge istailored for the purpose of promoting a partic-
ular course of behaviour on the part of individuals.>®

Thefour ethical principles of autonomy, lucidity, fiddity, and humanity are
infringed when a person manipulates, blinds, or dominates others®*® Auton-
omy implies that a person has the reguisite knowledge to make decisions and
thus is in command of their life. When such an individual lacks that knowl-
edge, advice and counseling may be sought from members of society
considered to possess this information, such as professionals.**

Lucidity, fidelity, and humanity are connected to the concept of autonomy.
The principle of lucidity implies that drug users have the duty themselves to
seek, as well asthe right to receive, accurate, reliable, and comprehensive in-
formation about illegal drugs, their interactions with other drugs and
medications, and the effects of both on their body and psyche and socid life.
Fidelity meansthat aperson seeking professional help hasaright to expect that
their reasonable expectation will be respected and honoured. People seeking
professiona help have aright to expect that they will not be made subservient
to endsand purposes that have nothing to do with or, worse till, are contradic-
tory to their own life plans. They have aright to expect that they will not be
deceived or kept in the dark about matters that they essentially need to steer
their own life. According to the ethica principle of humanity, it isincumbent
on aprofessional, not only to obtain accurate information regarding diseases,
conditions, or treatments of the patient, but aso to obtain information on the
patient who seeks advice, knowledge, or treatment.*

Drug users, in the name of persona autonomy, have aresponsibility to seek
out the most reliable and comprehensive information available to guide them
in the choices and decisions that will advance or frustrate their own life plans,
and perhaps the life plans of the person with whom they interact or to whom
they are bound.

Health-care professionals, if they are to honour the imperatives of lucidity,
fidelity, and humanity —imperativesthat areintrinsic to their professional rela
tionshipstother clients—carry the responsibility to assurethat they master the
drug-use information and knowledge they need to care for those whose needs
fall withintheir professional mandate. They aso havearesponsibility to signa
to the hedth-care community, to the research community, and to society

It is important that individuals in
society have accurate and
comprehensive information on all
matters that require decision,
choice, and action.
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where, in their experience, there is a dearth of needed information and
knowledge.

Health-care researchers and those who organize and conduct clinical stud-
ies and clinical trials bear a unique form of responsibility regarding
information and knowledge about the effects of various therapeutic drugs on
the bodies and hedlth of biochemically diverse subgroups; about the effects of
therapeutic drugs on the bodies and health of illegal drug users. Researchers
generate the needed information and knowledge, and their primary scien-
tific/ethical respongibility is to ethicaly design and conduct studies that will
produce reliable and generdizable information and knowledge. Researchers
aso bear responsibility for avoiding the sins of omission that will be commit-
ted when representatives of subgroupsthat stand to be affected by clinical trials
are unreasonably or negligently excluded from participation.

The responsibility of the general public —that is, of citizens and their gov-
ernment representatives — o become adequately informed about drug use and
theeffects of such usederivesfrom their central role and power in theformula
tion, passage, and implementation of public policy regarding all aspects of
drug use, including: the criminalization of drug use; prevention and education
programs, harm-reduction programs; and care, trestment, and support of drug
users*?

Recommendations

Thefollowing recommendations, if implemented, would go along way toward
ensuring the provision of accurate and completeinformation onillega drugsto
health-care providers, drug users, and the general public. This, in turn, would
have a beneficid impact on provison of care, treatment, and support of
HIV-positive injection drug users, aswell as on prevention efforts.

41. Federal, provincial, and territorial health officials should provide the funding
for the development and wide distribution of accurate, non-biased, and
non-judgmental information on illegal drugs for health-care providers, drug
users, and members of the public.

42. Hospitals should be required to forward information on drug overdoses to
provincial public health departments, which in turn should create a database
on drug overdoses. This information should be disseminated to organizations
that deal with drug use and should also be available to members of the public.

43. Federal, provincial, and territorial health officials as well as community organi-
zations should provide information on currently illegal drugs and community
organizations in a format and in language that is accessible to different cultural
groups in various geographical locations in Canada (eg, Aboriginal
communities).

44. Provincial and territorial governments, government agencies, and commu-
nity-based organizations should develop education programs based on a
harm-reduction philosophy.

45. Hospitals and professional associations should organize educational sessions
on drug use for health-care professionals (eg, grand rounds, continuing educa-
tion programs).

46. Provincial and territorial ministries of education and health should undertake
an evaluation of school programs on illegal drugs.

47. Universities and colleges should ensure that the curricula of health-care pro-

342 |pid. fessionals include accurate, unbiased, and non-judgmental materials,
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49.

INFORMATION ABOUT THE USE AND EFFECTS OF ILLEGAL DRUGS

presentations, and discussions about drugs, drug use, and harm-reduction ap-
proaches to drug use.

Provincial and territorial governments should create a body to oversee the
adherence of best-practice guidelines by health-care workers and other per-
sons who administer care and treatment to drug users.

Federal, provincial, and territorial officials should convene a forum for the dis-
cussion of educational material that should be disseminated. It should include
federal, provincial, and territorial health officials, the police, drug users, and
organizations such as the Centre for Addiction and Mental Health.
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Needle Exchange and
Methadone Maintenance
Treatment

What legd and ethical considerations should be taken into account when im-
plementing needle exchange and methadone maintenance trestment (MMT)
directed at reducing the harms from drug use?

Introduction

This chapter first provides a short history of needle exchange programs in
Canada. It explains why needle exchange programs are important, and shows
that many studies have reveded that they are effective harm-reduction mea
sures. However, it then points out that several barriers exist that limit accessto
needles. Among these are the crimina laws that subject persons involved in
needle exchange programs aswell as drug usersto liability for traces of illegal
drugs found in drug equipment.

The chapter then examines methadone maintenance treatment programs,
and points out the numerous barriers that exist in Canada to effective metha-
done treatment of injection drug users.

The chapter then undertakes an ethica analysis of the issues raised. It con-
cludes by making severa recommendations that, if implemented, would
increase access to needle exchange programs and to methadone maintenance
treatment.
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Needle Exchange Programs
The Establishment of Needle Exchange Programs in Canada

Needle exchange programs (NEPs) are an important strategy in a
harm-reduction approach to injection drug use.3* A fundamental rationale for
their establishment isthat injection drug users typicaly share needles and sy-
ringes, a frequent mode of transmission of HIV. The philosophy underlying
NEPsisthat if injection drug users are provided with sterile syringes and nee-
dles, this will reduce the sharing of drug equipment and thus decrease the
transmission of bloodborne diseases such as HIV and hepatitis C.>* Many
drug users report that an important reason for the sharing of needles and sy-
ringes is the scarcity of injection equipment.>*®

NEPs have been controversial, particularly in the United States. As ob-
served by some writers, they contradict the “anti-drug” symbolism in public
discourse® It is argued by their opponentsthat if psychoactive drugs are bad
for one' shedth, illegal, and an activity that should be discouraged, why should
governments fund programs that provide people with the equipment to inject
drugs?" Gostin writes:>*®

Few issues at theintersection of law, policy, and public hedth are as
fraught with conflict as the distribution of sterile injection equip-
ment to impede the spread of infection with human
immunodeficiency virus (HIV) among injection drug users. At the
heart of the controversy is a fundamenta conflict between deeply
entrenched drug control policies and newly emerging public health
policies.
The first NEP in Canada was established in 1989 in Vancouver.>* The pro-
gram was financed by the municipal government and was located in the
eastside section of thecity. Within six monthsof itscreation, NEPswere estals-
lished in Montréal and Toronto. This was soon followed in other major
Canadian cities.*™
By the end of 1990, eight publicly funded NEPs existed in Canada. The
models for the programs differed among the cities. In some, one centra site
was established; other programs offered syringesand needlesin mobilevansor
on foot; and some NEPs were a combination of mobile and fixed sites®! It is
edtimated that there are currently over a hundred needle exchange sites in
Canada.** Vancouver' sNEPisreported to bethelargest in North America®®

The Importance of NEPs

NEPs can be more than smply aplace at which sterile syringes are provided to
injection drug users.®* They are important sites for conveying educational
messages about AIDS, for raising consciousness about health risks, and for of-
fering counsaling, support groups, and other services® As stated in aHealth
Canada publication, in addition to providing clean syringes, NEPs are an im-
portant mode of “ getting in touch with an otherwise hard to reach populationiin
order to educate, counsel, and provide referral servicesto health care and drug
treatment.” >

343 Goldstein, supra, note 87 at 234; S Loue, P
Lurie, S Lloyd. Ethical issues raised by needle
exchange programs. Journdl of Law, Medicine
and Ethics 1995: 382.

344 Goldstein, supra, note 87 at 231.

345 | Gostin. Law and Policy. In: ] Stryker (ed).
Dimensions of HIV Prevention: Needle
Exchange. USA: The Kaiser Forums, 1993.

346 Des Jarlais et al, supra, note 83 at |1578.
37 Ibid.

348 Gostin, supra, note 345.

349 Hankins, supra, note 88 at | 133.

350 |bid. See also | Bruneau, F Lamothe, E
Franco et al. High rates of HIV infection among
injection drug users participating in needle
exchange programs in Montreal: results of a
cohort study. American Journdl of Epidemiology
1997: 994 at 995.

351 Hankins, supra, note 88.

32 Ibid at 1134 and | 142.

353 Strathdee et al, supra, note |5 at F60.

354 DC Des Jarlais, S Friedman, N Peyser.
Regulating Syringe Exchange Programs: A
Cautionary Note. Letter to the editor. Journd
of the American Medical Association 1994:
272:431.

355 Goldstein, supra, note 87 at 234.

356 Risk Behaviours Among Injection Drug
Users in Canada, supra, note |.

INJECTION DRUG USE AND HIV/AIDS 81



NEEDLE EXCHANGE AND METHADONE MAINTENANCE TREATMENT

357 Des Jarlais et al, supra, note 83 at |1579.

358 See discussion in Bruneau et al, supra, note
350 at 995.

359 S Hurley, D Jolley, J Kaldor. Effectiveness of
needle-exchange programmes. Lancet 1997;
349: 1797 at 1800.

360 Supra, note 343.

36l JH Kilwein. On needles, breasts and bullets:

health and the conflict of values. Journd of
Clinical Pharmacy and Therapeutics 1996; 21:
363.

362 Hankins, supra, note 88 at | 142.

363 Risk Behaviours Among Injection Drug
Users in Canada, supra, note |. See also
Preventing HIV Transmission: The Role of
Sterile Needles and Bleach. Panel on Needle
Exchange and Bleach Distribution Programs,
Commission on Behavioral and Social Sciences
and Education, National Research Council and
Institute of Medicine, edited by ] Normand, D
Vlahov, L Moses. Washington, DC: National
Academy Press, 1995, at 132 and 725; and
Goldstein, supra, note 87.

364 Hurley et al, supra, note 359 at 1797.

365 See HIV/AIDS in Prisons (Info Sheet 6).
Prevention: Sterile Needles. Canadian
HIV/AIDS Legal Network, 1999.

366 Bruneau et al, supra, note 350.

367 P Lurie. Invited Commentary: Le Mystére
de Montréal. American Journdl of Epidemiology
1997; 146: 1003.

368 |bid, This is consistent with the results of a
1998 Vancouver study that found that females
who habitually use NEPs inject more
frequently, are more likely to have a non-legal
source of income, and are more likely to inject
at shooting galleries. In the study, males who
attended NEPs reported high levels of cocaine
use. See CP Archibald, M Ofner, S Strathdee et
al. Factors associated with frequent needle
exchange program attendance among injection
drug users in Vancouver, Canada. Journdl of
Acquired Immune Deficiency Syndromes and
Human Retrovirology 1998: 160.

NEPs can provide access to health services to persons who are stigmatized
in society;®’ offer HIV and tubercul osis screening; provide accessto condoms
and bleach; and offer the opportunity to participatein drug treatment programs.

Studies conducted over the past severa years have concluded that NEPs are
effective in reducing the spread of HIV. Research in Europe in cities such as
London and Glasgow, as well asin North America in Hartford, Connecticut
and New Y ork City, have demonstrated that there is decreased equipment shar-
ing among injection drug userswho attend NEPs.**® A 1997 study published in
Lancet found that in citieswith NEPs, HIV incidence among injection drug us-
ers decreased, while in cities without NEPs, HIV incidence increased among
the drug-user population.®® Similar findings are cited by Loue, Lurie, and
Lloyd, who reported that NEPs were responsible for a40-percent reduction in
HIV incidence and a seven- to eightfold decrease in the incidence of hepatitis
B and C.*® Kilwein has also concluded that NEPs prevent the spread of HIV
and hepatitis, and bring drug-dependent personsin contact with drug rehabili-
tation services.** AsHankins states, NEPs have proven their capacity to attract
injection drug users and to facilitate behavioural change.** Finally, based on
the results of various studies, Health Canada has concluded that NEPs prevent
HIV infection among injection drug users, are not responsible for an increase
in the number of drug users, and are not responsible for lowering the age at
which personsinject drugs for the first time>®

NEPs arewell-established in the United Kingdom, the Netherlands, Austra-
lia, and Switzerland.** The results of such programs have been positive. In an
increasing number of prisonsin Switzerland, Germany, and Spain, sterile sy-
ringes are also provided to prisoners®*®

Concerns about NEPs

The findings of a study conducted in Montréal by Bruneau and colleagues™
initidly raised concerns regarding needle exchange programs. It was found
that NEP usersin Montréal have higher seroconversion rates and participatein
more risk behaviours than drug users who do not attend NEPs. Therewas also
concern that NEPs were a gathering place for isolated injection drug usersand
would thus facilitate the formation of new sharing networks.

Members of the scientific and medical community who have carefully ana-
lyzed the Bruneau study have concluded that the Montréal results do not cause
them to question the effectiveness of NEPs. As one commentator states:

Do these results demonstrate that NEPs, far from preventing HIV
transmission, actually cause an increase in transmission as some
NEP opponents have claimed? And do the results mandate the
abandonment of HIV prevention policies for IDUs based on the
provision of gterile syringes? The simple answer to both of these
questionsis “no.”*’

AsLuriestates, the Bruneau study confirmsthat more at-risk injection drug us-
ersin Montréal attend NEPs.*® Those who frequent NEPs arelesslikely to be
involved in drug treatment programs and more likely to be frequent injection
users. They aremore apt to share drug equipment with an HIV-positive person
and are more likely to attend shooting galleries. As Lurie asserts, if NEPs are
dtracting the highest-risk injection drug users, they are idedl sites to provide
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more intensive risk-reduction intervention.*® In his view, “what is needed to
reduce the terrible toll of HIV among Montreal IDUs is not less needle ex-
change but more.”*™ Similarly, Canadian scientists have stated:*"*

If NEP attract higher risk IDUs, then an appropriate public health
response should be to capitalize on this window of opportunity by
using NEP as avehicle to change socia norms surrounding needle
sharing. From this perspective, it is crucia that NEP be maintained
asacornerstonein HIV prevention.

Need for Improvement in NEPs in Canada

Although NEPs have existed in mgjor Canadian cities since the late 1980s, re-
strictions imposed on NEPs have often limited their effectiveness.

In many NEPsthereisalimit on the number of syringesdistributed toinjec-
tion drug users at each vigit. Individua quotas are imposed. As Bruneau and
colleagues explain, such limitations have been well-intentioned but have had
unintended negative consequences. For example, some NEPs have limited the
number of needlesto encourage multiplevisitsby theinjection drug users,** to
enable NEP g&ff to offer hedlth care, support, and counseling on a more fre-
guent basis. Or, as Hankins states, NEPs have established a quota system to
avoid diversion of syringesto dealers, and to bring drug usersinto regular con-
tact with an access point to the health and socia service system.®”

Another restriction imposed by some NEPsisthat used syringes must be ex-
changed for new syringes. Thisisto ensure the safe disposal of used syringes,
which may contain bloodborne pathogens. For example, the policy of
CACTUS, thelargest NEPin Montréal, wasbased on aratio of 1:1 withamax-
imum of 15 syringes per person per day.*"

Generdly, thereisconcern among health-care professiona sthat the number
of needles digtributed in Canada is significantly less than the actual numbers
required by injection drug users. A 1998 Québec report statesthat there are an
insufficient number of syringes to meet the estimated need.*” The quota sys-
tem has a significant impact on cocaine users, who may inject as much as 20
times per day.>® It has therefore been argued that there should be unrestricted
access to clean syringes.®’ Hedlth-care professionals have also emphasized
that secondary distribution of sterileinjection equipment from personswho at-
tend NEPs should be encouraged.*®

Other limitationsare theinsufficient number of NEPsin Canadaand thefact
that they are generally located in large cities. Personswho livein rural areas or
in small towns generally have little access to such programs. Moreover, NEPs
have been centralized within cities; this has occurred partly for reasons of po-
litical expediency, that is, to avoid the approval processthat is often necessary
in neighbourhoods in which a proposed NEP will be situated.*” Also, persons
incarcerated in federal and provincia prisonsin Canada are not provided with
sterile syringes.®° As stated in a provincial government report, only a small
proportion of injection drug users have access to NEPs*!

Thehoursof operation of NEPs constitute afurther restriction on their effec-
tiveness. For example, CACTUS in Montréal was open only from 9:00 am to
4:00 pm. Inrurd areas, clean needles provided in community clinics or hospi-
tal emergency departments may be availableonly for two hours each week.*?
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Thereluctance of pharmacistsin most partsof Canadato provide syringesto
injection drug users is another concern. In the 1980s, several provincia Col-
leges of Pharmacy advised their members not to sell injection equipment to
persons likely to beillegal drug users. Thiswas based on the erroneous belief
that pharmacists would be subject to criminal prosecution for aiding and abet-
ting a criminal act. As one observer notes. “There is no doubt that restricted
sales contributed in subsequent years to the heightened vulnerability of drug
usersto HIV, Hepatitis B and C, and other blood-bornei nfections.”*® The Ca
nadian Pharmaceutical Association subsequently recommended to
pharmacigts that needles and syringes be available for sale to drug users. De-
spite this shift in orientation, a national study published in 1995 stated that
more effort was required from these professionals “if pharmacists were to be-
come optimally effective prevention partners.”**

The critical role of pharmacists in facilitating needle availability has been
emphasized.®* Some pharmacists continue to be reluctant to make needles
availableto drug users. They may be concerned about the potential negative ef-
fectson their business revenues and on the quality of services provided to other
customers; or worry about increases in theft, or the return to pharmacies of
used needles contaminated with HIV-infected blood **

It has been argued that measures must be taken in Canada to encourage
more pharmacists to make available sterile syringes to injection drug users.
Particularly in rural and semi-urban areas, pharmacies may be one of the few
waysinwhich injection drug users can access such equipment. It has been sug-
gested that pharmacists who have participated in such harm-reduction
activities offer peer education to colleagues to encourage them to partake in
such health-prevention measures®” It has also been recommended that phar-
macists contempl ate reducing the price of syringesfor personswho return their
used syringes®® asis the case in New Zedand.®

In order for NEPs to be optimally effective in minimizing the transmission
of HIV, it isfundamenta that they not merely provide clean syringes to drug
users. Hedlth care, counseling, education, and support should aso be offered.
A 1997 British Columbia study found that in cities in which comprehensive
programs are offered at NEPs that include HIV testing, counseling, education,
and drug treatment options, HIV incidence and associated risk behaviours de-
clined significantly.*® However, NEPs should not require drug users to
participate in other services provided by the NEP as a condition for the provi-
sion of clean syringes*" Another important component, instrumental to the
success of NEPs, isthat staff treat injection drug users asindividuals and with

respect.*?
Legal Issues

Asprevioudy discussed, it islegal in Canadato give or sell sterile syringesto
injection drug users. However, NEP staff and drug users may be criminally
charged under the CDSA for possessing traces of illegal drugs contained in
used syringes. It is aso worth noting that while there is no legal obligation to
volunteer information on illegal drug use or to answer police questions, NEP
personnel can be compelled by subpoenato give evidence and to produce the
facility’s records at trial.** It has been suggested that needle exchange pro-
gram gtaff collect minimal information on the individuas who participate in
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the program; in particular, the client’s name and other identifying information
should not be amassed by counsel orsand other personswho work at needle ex-
change programs.

Methadone Maintenance Treatment Programs

MMT has been endorsed internationally as a means of addressing opiate de-
pendence>* As stated by Des Jarlais and Friedman, MMT is an important
example of harm reduction that emphasizes short-term pragmatic goals in
place of long-term idealistic objectives®®

As discussed above, in the chapter on Prescription of Opiates and Con-
trolled Stimulants, MMT has many advantages, and strong evidence has
accumulated over the years respecting the safety and effectiveness of metha-
done>* In particular,

[m]ethadone maintenance has been demonstrated to result in sub-
stantial and sustained reductionsin the use of illicit drugs, behavior
that places patients at risk for HIV, medical complications of injec-
tion-drug use, and criminal activity, and with a subsequent
improvement in overall medical, sociad and vocational function

ing.>’
Barriers to Effective Methadone Programs

Restrictionsimposed in methadone treatment programs have occurred for sev-
eral reasons. They include philosophica opposition to methadone treatment,
and reliance on such treatment to achieve abstinence from psychoactive
drugs.**® As one observer writes, “ methadone maintenance trestment provides
aclear example of how regulations can reduce the public health effectiveness
of acontroversial program for unpopular people.” *® The US Ingtitute of Medi-
cine concluded that current policies place “too much emphasis on protecting
society from methadone and not enough on protecting society from the epi-
demicsof addiction, violence, and infectious diseases that methadone can help
reduce.” *® The same observation has been made in Canada, where it has been
stated that the rules and regulations of methadone programs are often barriers
to effective care of injection drug users.**

Low numbers, little funding, and other issues

The number of heroin-dependent persons in Canada who have been treated
with methadoneislow. According to a Québec report, Switzerland, Australia,
and even the United States have a higher proportion of heroin-dependent per-
sons in methadone maintenance programs.*®”> A similar conclusion was
reached by aprofessiona at the Centrefor Addiction and Mental Healthin On-
tario, who statesthat an examination of methadone-treatment spots per million
capita reveds that Canada is at “the bottom end” in comparison with public
health jurisdictions such as Australia, Switzerland, and Belgium.”®

In addition, the funding of methadone programs in Canada is inadequate,
and too few physicians and pharmacists participate in providing MMT.*** As
will be discussed, the programs in Canada have aso been criticized for the ar-
ray of rules and regulations to which patients are subjected. They include
rigorous assessment procedures, mandatory daily visits, abstinence as a
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can help reduce.”
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condition of trestment, and random urine sampling.*® Other barriers are user
fees imposed on participants in methadone programs, and pharmacy fees.*®

Methadone programs have been criticized for their abstinence orientation.
Patients in many of these programs are expected to refrain from
non-prescription drug use. Urinetesting is used asthe primary means of deter-
mining compliance. Such regulations are considered a deterrent to the
treatment of drug-dependent persons. It has been stated that:*”

Drug services are to prioritize the need to make and maintain con-
tact with injecting drug users in order that they might work upon
changing behavior. In order to maximize contact, services can no
longer afford to work with thosewho seek to stop using drugs. It has
been estimated that only between 5 to 10% of the drug-using popu-
lation are prepared to consider entering an abstinence-oriented
program at any time.

Rules and regulations

Pursuant to section 68(1)(d) of the Narcotic Control Regulations, the Minister
of Hedlth may in writing authorize any practitioner to sell, prescribe, give, or
administer methadone. Requests for authorization to prescribe methadone are
reviewed by the Bureau of Drug Surveillance. Authorization isprovided by the
Therapeutic Products Program on behalf of the Minister of Health.*®

In 1972 it became mandatory for physiciansto obtain authorization from the
federal government to prescribe methadone. As previoudy discussed, thisnew
process resulted in a reduced number of health-care providers who were pre-
pared to treat opioid-dependent persons with methadone. In 1992 the federa
Health Protection Branch produced guidelines on methadone maintenance en-
titled The Use of Opioids in the Management of Opioid Dependence.*®
Requirementsto be met for physiciansto prescribe methadone, criteriafor ad-
mission of patients to methadone programs, urine drug testing, dosage, and
carry privileges were contained in the federa guidelines. There were com-
plaints by physicians and patients that the guidelines were overly restrictive
and that they impeded access to treastment.*® In 1996, the federal government
transferred authority to the provinces to delineate the conditions under which
physiciansare permitted to prescribe methadone. ™ It is still necessary for phy-
Sicians to obtain federal authorization pursuant to the Narcotic Control
Regulations to prescribe and administer methadone to their patients.

Physicians, other health-care professionds, and patients continue to view
the current process in Canada as a disincentive for drug-dependent persons to
seek treatment for their drug dependence. In January 1999, an Ontario physi-
cian wrote: ™2

Tremendous controversy exists about the severerestrictions applied
to patients taking methadone — restrictions which do not apply in
any fashion to the prescribing of other equally or more dangerous
narcotics. It would take a treatise to explain the political and philo-
sophic history underlying the severity of standards which must be
met by Ontario methadone patients... [who] generally view the
Guidelines as oppressive and in contradiction to patient autonomy.
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Another hedlth-care professiona in British Columbia has stated that the rules
and regulations that currently exist — rigorous assessment procedures, daily
vigits, and random urine sampling — deter many drug-dependent persons from
seeking treatment.*

Inadequate dosages of methadone for patients, for example, have been a
subject of controversy. As one observer notes, the goa of physicians is to
achieve a therapeutically effective dose. It is asserted that relatively
high-dosage treatment that includes the participation of patientsin discussions
results in higher retention rates.*** In North America, most methadone pro-
grams lose an average of one-third of their clientsin the first 12 months and
another third in the following 12 to 24 months.™® It is stated that considerable
variation existsin the rate at which patients metabolize methadone due to dif-
ferences in metabolism and absorption from the gastrointestingl tract.*® The
complexity and rigidity of regulations imposed on physicians, it is argued, is
contrary to the notion that treatment is individualized in accordance with the
needs of the patient.*” As some hedlth professionals state, maximum doses
may be dictated by politics or policy rather than by medical criteria®

A brief review will be undertaken of the methadone guidelines or regula
tions that exist in some of the provinces — Alberta, Ontario, and British
Columbia. Thissummary will reveal someof the conditionsimposed on physi-
cians and patients who participate in programs that treat opioid dependence.
Ontario

In 1996 the Ontario College of Physician and Surgeons, the Addiction Re-
search Foundation, and the Ontario College of Pharmacists developed
Methadone Maintenance Guidelines*® for the province. To be digible to par-
ticipate in an Ontario methadone program:

¢ the candidate must be at least eighteen years old;

¢ heor shemust meet the criteriaset out in Diagnostic and Statitical Manua
for Mental Disorders (DSM-1V) for opioid dependence;

¢ thecandidate must have or had extensive past opioid use and/or failed treat-
ment; and

¢ theresultsfrom aurine test for opioids must be positive.

Both medica and psychological assessments are conducted on the prospective
patient. A trestment agreement that delineates the responsibilities and obliga-
tions of the patient must be signed. The patient must be informed if the
addiction treatment centre at which they are seeking treatment does not pro-
vide comprehensive medical care.

Urine toxicology screening is conducted to ensure that the patient isingest-
ing the methadone that is prescribed, aswell asto detect whether the patient is
using any other non-prescribed drugs. It is tated in the Guidelines that “as a
genera rule, the validity of urine screen results increases if the collection is
done under supervison.” A urine sampleistaken from the patient twice aweek
during the period of methadone stabilization, after which it is conducted ran-
domly. A suggested protocol is provided in the Ontario guidelines for doses of
methadone.

Carry or take-home medication is not recommended during the first
three months of stabilization. After that period, patients considered to be

413 Millar, supra, note 86 at 17.

414 Zweben & Payte, supra, note 213 at 591.
415 Price & D’Aunno, supra, note 236 at 46.
416 Fischer, supra, note 215.

417 Zweben & Payte, supra., note 213 at 591.
418 Des Jarlais et al, supra., note 83 at 1581.

419 Methadone Maintenance Guidelines, supra,
note 212.
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420 College of Physicians and Surgeons of

British Columbia, Methadone Maintenance; and

College of Physicians and Surgeons of British
Columbia, Golden Rules Methadone
Treatment Guidelines.

421 See references in: AADAC Adult Services.

Opiate Dependency Program — Client’s
Manual. West End Treatment Centre.
Edmonton, September 1998; AADAC Adult
Services. A brief description of West End
Treatment Centre Opiate Dependency
Program, undated; AADAC Adult Services.
Opiate Dependency Program — Pharmacist’s
Manual. West End Treatment Centre.
Edmonton, 1997.

“functionally stable” are eligible for carry privileges. A list of criteriais
provided for this assessment, which includes abstinence, active participa-
tion in the methadone program, and social integration such as securing
employment. Patients involved in the methadone program for a
three-month period are permitted three take-home doses, five doses are
given to those who have participated in the program for six months, and pa-
tients who have completed twelve months are eligible for six take-home
doses.

The Ontario Ministry of Health, which funds the College of Physiciansand
Surgeons of Ontario to administer the methadone program, has asked the Col-
legeto provide quality assurance. In 1998 the College audited physicians who
prescribe methadone. Some physicians were instructed by the College to re-
frain from prescribing methadone, as they failed to drictly adhere to the
guidelines. Lega counsd was retained by the physicians and a settlement was
reached with the Ontario College.

British Columbia

The College of Physicians and Surgeons of British Columbia, like their On-
tario counterparts, also have methadone maintenance guidelines.*® Eligibility
to participate in a methadone program is similar to the Ontario guiddines. In
terms of urine drug testing, samples are taken from patients two times a week
during the first three months of trestment. Some patients are supervised while
they urinate. After this period, random urine testing occurs at least twice a
month. Patientsareinstructed not to useillegal drugs. Positive urinetest results
may result in withdrawal from the methadone program.

Carry privileges are limited, according to the BC guidelines, because of the
possibility of methadone diversion. In al circumstances, carry privileges are
limited to amaximum of four days. Daily doses of methadone that exceed 100
mg must be justified and the reasons clearly documented on thefile of the pa-
tient; consultation must have taken place with the medical licensing authority,
and Health Canada must be informed in writing. With the exception of carry-
ing privileges, daily methadone doses must be ingested under the direct
supervision of ahealth professional. The number of patientsaprivate practitio-
ner may treat is dependent on the professonal and therapeutic involvement
required for each patient. The maximum case load is to be determined by
Health Canada and the medical licensing authority.

Alberta

In Alberta, an agency of the provincial government, the Alberta Alcohol and
Drug Abuse Commission (AADAC), has published guidelines on metha
done.*** Only those persons who have long-term opiate addictions and who
have unsuccessfully tried other forms of treatment may enter amethadone pro-
gram. Patients are expected to abstain from the consumption of al other drugs.
Thisincludes marijuana/hashish, acohol, and other mind-altering and narcotic
analgesic drugs. Urinetegting isroutinely conducted to ensure that patientsare
compliant with thisrule. A heat-sengitive strip is placed in the urine. Patients
who continueto use unauthorized drugsare placed on mandatory withdrawal .
After four to six weeksin the program, clients who are stabilized on a spe-
cific dose of methadone are permitted to obtain their methadone from a
community pharmacy. Clients are required to pay for their methadone and
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must consumetheir dosage at the pharmacy. Thisis designed to prevent diver-
sion. Carry-out privileges are permitted for a maximum of four days.

Prison Policies

Concern aso exigts about limited access to MMT in prisons. In September
1996 the British Columbia Corrections Branch adopted a policy of continuing
methadone for incarcerated adults who were aready on MMT in the commu-
nity, becoming thefirst correctional systemin Canadato makeMMT available
in a uniform way. On 1 December 1997 the federa prison system followed
suit. Today, in the federal and in many — but not al — provincia systems, in-
mates who were aready on MMT outside can continue such treatment in
prison. However, no Canadian system has adopted a policy of making MMT
available to opiate-dependent prisoners who were not receiving it prior to in-
carceration. A few systems are, however, considering doing this in the near
future, and the federal system has aready implemented an “ Exceptiona Cir-
cumstance” policy under which some inmates who are “in dire need for
immediate intervention” can access MMT even if they were not on such treat-
ment on the outside.?

Ethical Considerations
Roy writes:

The governing purpose or end of these programsisthe reduction or
eimination of acongtellation of harmsthat accompany addiction to
drugs and injection drug use. The NEPs and MM TPs are meansto
achieve that end.

However, these programsdo not work as effective meanswhen they
areoperative in waysthat impose restrictions that condemn the pro-
grams to fal far short of the needs of the persons for whom they
weredesigned. These programsasofail if their mode of implemen-
tation contradicts one of the essentia ends of the program. In the
case of MMTPs, one of the gods is to help people stabilize their
lives and become socially rehabilitated (able to run a home, attend
school, hold ajob), in short, to regain increasing levels of human
dignity. How can this happen, however, if the MMTPsarerunina
fashion that ridicules a person’s dignity, invades a person’s basic
privacy, and denies a person’s autonomy 7%

According to the harm-reduction ethic, any step to reducethe harms associated
with drug useis valuable.*** Drug addiction is confronted pragmatically with-
out moralizing. The harm-reduction ethic does not seek to achieve abstinence
now:

Harm reduction encompasses abstinence as a desirable goal, but
recognizes that when abstinence is not possible, it is not ethical to
ignore the other available means of reducing human suffering.*®

The ethics of harm reduction isfounded on the notion that adrug user’ s present
isinfluenced by the past, but that the past does not determine the drug user’s
future. New achievements can be accomplished in the future but the past will
not quickly dissipate. If needle exchange and methadone programs are judged

422 See HIV/AIDS in Prisons - Info Sheet 7.
Prevention and Treatment: Methadone.
Montréal: Canadian HIV/AIDS Legal Network,
1999.

423 Roy, supra, note 109.

424 Ibid.

425 N Gunn, C White, R Srinivasan. Primary
care as harm reduction for injection drug users.

Journdl of the American Medical Association
1998; 280: 1191 at 1195.
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to be morally wrong, or are considered a capitulation to deviance, the means
required to reduce harms to drug users will be obstructed.

In Loueet a,*® thefour principles of (1) beneficence and non-maleficence;
(2) respect for persons (autonomy and dignity); (3) justiceand fairness; and (4)
utilitarianism are applied to NEPs. These principles can be equally applied to
methadone programs.

Beneficence and non-mal eficence reflect the principle of maximization of
good to the patient and the minimization of harm. Needle exchange programs
benefit participants by reducing therisk of fatal diseasessuch asHIV or hepati-
tis C in injection drug users. Respect for persons entails the right of an
individua to self-determination, or the ability to make informed decisions re-
garding the course of action to be taken.*”” NEPs seek to help drug users make
healthy decisions such as the use of sterile syringesin the injection of drugs.
NEPs can a so promote respect for persons by increasing access to drug treat-
ment services and by making counseling available. Respect for persons also
requires that confidentiaity of clients be rigoroudy maintained, particularly
when thefailureto do may resultin social stigmatization and criminal prosecu-
tion.*® The ethica principle of justice and fairness mandates an equitable
distribution of burdens and benefits among individualsin acommunity. Insuf-
ficient resources have been allocated in our society to address the problems of
injection drug users. The principle of utilitarianism dictates the maximization
of good to society. When injection drug users enter trestment programs on the
recommendation of NEP staff, the number of individuasin acommunity who
require medical care is reduced; this has an impact on drug-related morbid

ity.429
Recommendations

Thefollowing recommendations, if implemented, would go along way toward
ensuring that needle exchange and methadone maintenance treatment pro-
grams in Canada better fulfill their goals.

Methadone

50. Federal, provincial, and territorial governments should take measures to en-
sure that methadone maintenance programs are available to persons in all
provinces and territories, including in rural and semi-urban areas.

51. Government health officials and Colleges of Physicians and Surgeons should
ensure that comprehensive services are available to persons who participate
in methadone programs. This includes primary health care, counseling, edu-
cation, and support services.

52. Correctional systems should ensure that prisoners who were in a methadone
maintenance program prior to incarceration are able to continue methadone
maintenance treatment while incarcerated, and that prisoners are able to
start such treatment in prison whenever they would have been eligible for it
outside.

53. To dispel the existing myths about methadone maintenance treatment, pro-
vincial and territorial health departments should take measures to ensure that
public education programs and materials on methadone programs are dis-
seminated in all areas of the country.

. Health Canada, provincial and territorial health ministries, and Colleges of

#28 Ibid. Physicians and Surgeons, in consultation with drug users and commu-

429 1bid. nity-based agencies, should undertake a review of the methadone regulations

426 | oue et al, supra. note 343.
427 Ibid. 54
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and rules to ensure that they are in conformity with the care, treatment, and
support needs of injection drug users.

55. The Association of Canadian Medical Colleges, health science facilities at uni-
versities, and the Canadian Association of Teaching Hospitals should ensure
that courses on drug use, methadone maintenance programs, and pain man-
agement are introduced into the curricula of schools of medicine, pharmacy,
and nursing.

56. Health Canada and provincial and territorial health officials, in consultation with
drug users and community-based agencies, should develop quality-control
measures for methadone programs in Canada.

57. Federal, provincial and territorial health officials should ensure that methadone
programs are responsive to the needs of different populations (eg, Aboriginal
persons).

58. Provincial and territorial health officials and Colleges of Physicians and Sur-
geons should take measures to ensure that methadone programs are based on
principles of harm reduction. Respect for persons, flexibility of treatment, and
consistency in treatment should be integral components of every program.

59. Colleges of Physicians and Surgeons should consider whether a speciality in ad-
diction medicine should exist.

Needle Exchange Programs

60. The federal, provincial, territorial, and municipal governments should ensure
that needle exchange programs are easily accessible to injection drug users in
all parts of Canada.

61. The federal government should repeal criminal laws that subject drug users
and needle exchange staff to criminal liability for having in their possession drug
paraphernalia containing residue of illegal substances.

62. A meeting should be funded by the federal, provincial, territorial, and municipal
governments for people working in needle exchange programs across the
country in order to develop best-practices documents.

63. Health officials should ensure that a quota system on needles exchanged at
needle exchange programs is abandoned; injection drug users should have ac-
cess to as many needles as they require, at no cost.

64. Health Canada should fund a study of the legal and ethical issues surrounding
the provision of sterile needles to minors.

65. Correctional systems should make sterile injection equipment available in
prisons.

66. Pharmaceutical associations as well as licensing bodies should encourage phar-
macists to distribute sterile syringes.
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Conclusion

Canadaisin the midst of a public hedlth crisis concerning HIV/AIDS and in-
jection drug use. The number of HIV infectionsand AIDS cases attributable to
injection drug use has been climbing steadily. By 1996, haf of the estimated
new HIV infections were among injection drug users.

Canada sresponsetothiscrisisisfar from being concerted and effective. In-
deed, the lack of appropriate action has led some to conclude that another
public health tragedy, comparable to the blood tragedy in the 1980s, is under-
way, illustrating that little if anything has been learned from the lessons taught
by that tragedy. As Skirrow says:

A marginalized community (in this caseinjection drug users) isex-
periencing an epidemic of death and disease resulting not from
anything inherent in the drugsthat they use, but more from the inef-
fective and dysfunctional methods that characterize our attemptsto
control illegal drugs and drug users. There is the same unwilling-
ness to carefully analyze the problem or to depart from traditiona
methods and conventiona thought that was integral to the blood
tragedy. Thereisastrugglefor power and control over theissue be-
tween law enforcement and public health. Thereisa profound lack
of understanding among decision-makers and many health profes-
sion%os regarding the nature of the community and individuals at
risk.

This report and the extensive consultations leading to it have shown, once
again, that the legd status of drugsin Canada contributesto the difficulties en-

430] Skirrow. Lessons from Krever — A

Personal Perspective. Canadian HIV/AIDS

Policy & Law Newsletter 1999; 4(2/3): 35-41 countered in addressing HIV among injection drug users. However, it also
at 40-41. shows that much can be done now, without waiting for the much-needed legal
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changes, within the current legal framework; indeed, much must be done, as
ethical analysis reveals, because current approaches do not withstand ethical
scrutiny:

It is ethically wrong to continue criminalizing approaches to the
control of drug use when these strategies: fail to achieve the goals
for which they were designed; create evils equal to or greater than
those they purport to prevent; intensify the marginaization of vul-
nerable people; and stimulate the rise to power of socially
destructive and violent empires.

It is ethically wrong to continue to tolerate complacently the tragic
gap that exists between what can and should be done in terms of
comprehensive care for drug users and what is actually being done
to meet these persons' basic needs.

It is ethically wrong to continue policies and programs that so uni-
laterally and utopically insist on abstinence from drug use that they
ignore the moreimmediately commanding urgency of reducing the
suffering of drug users and assuring their survival, their health, and
their growth into liberty and dignity.

Itisethically wrong utterly to neglect to organi ze the studies needed
to ddiver the knowledge required to care more adequately for per-
sons who use drugs and are HIV-infected.

It is ethically wrong to exclude HIV-infected drug users from par-
ticipation in clinicd trials when that exclusion is based not on
scientific reasons but rather on prejudice, discrimination, or smply
on considerationsof clinical-trial conveniencefor theinvestigators.

It isethically wrong to tailor or suppress the information about ille-
gd drugsthat individual users, professionas, and citizens generally
need to know in order to act responsibly.

It is ethically wrong to set up treatment or prevention programsin
such away that what the program giveswith one hand, it takesaway
with the other.

It is imperative that persons who use drugs be recognized as pos-
sessing the same dignity, with dl the ethical consequences of this
ethical fact, as al other human beings.**

Implementing the recommendationsin this report will have an immediateim-
pact on Canada's ability to prevent the further spread of HIV and other
infections among injection drug users, and to provide care, treatment, and sup-
port to those aready living with HIV or AIDS. Implementing these
recommendations must therefore become an urgent priority. 1 Roy, supra, note 109,
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Appendix A: List of
Recommendations

The Current Legal Status of Drugs

In the long term, federal and provincial governments should establish a more

constructive alternative to the current legal framework, and provide the re-

search, educational, and social programming required to reduce the harms of

drug use. Governments, and all Canadians, must:

e acknowledge the extent of drug use and the diversity of drug users in
Canada;

¢ acknowledge that Canada’s current drug laws have a disproportionate im-
pact on the most vulnerable in Canadian society, including Aboriginal
people, racial minorities, and women;

e acknowledge that current laws increase rather than decrease the harms
from drug use and, in particular, marginalize drug users;

® recognize the human rights of drug users, and recognize the ways in which
current laws and treaties violate the human rights of drug users in Canada;
and

e if necessary, denounce international drug-control conventions if these
present insurmountable barriers to implementing more constructive drug-
control policies and laws in Canada that are based on a harm-reduction
model.

In the short term, under the existing legal framework, the federal and provin-

cial governments should fund research on the differential impact of current

drug legislation, policies, and practices according to race, class, gender, and
other socioeconomic factors.
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In consultation with drug users and community-based agencies providing ser-
vices to drug users, the federal and provincial governments should assess the
positive outcomes of initiatives such as diversion policies, alternative mea-
sures, and the pilot projects implementing such alternatives. If assessed
favourably, such initiatives should be further expanded to temper the punitive
approach currently reflected in Canadian drug laws and policies.

The federal government should make use of its regulatory and exemption
powers under current legislation to expressly exclude injection equipment
containing traces of illegal drugs from the definition of “controlled substance”
in the Controlled Drugs and Substances Act.

The federal government should take the necessary steps to clarify that those
operating needle exchange or distribution programs are not liable to criminal
prosecution under the drug paraphernalia provisions of the Criminal Code for
the “sale” of “instruments or literature for illicit drug use.”

The federal government should use its regulatory and exemption power un-
der the Controlled Drugs and Substances Act to decriminalize the possession of
small amounts of currently illegal drugs for personal use, at least when medi-
cally prescribed by a qualified and authorized health-care professional.

The federal government should ensure that there is a fair and timely process
by which Canadians and their health-care professionals can apply for medical
access to currently illegal drugs.

Drug Use and Provision of Health and Social Services

8.

INJECTION DRUG USE AND

In the long term, laws should be changed so as to enable provision of currently
illegal drugs to drug users while they are in care, so as to remove a barrier to
drug users accessing health care and other social services and to remove the
threat of criminal liability for service providers who wish to provide care,
treatment, and support without insisting on abstinence by patients who use
currently illegal drugs.

In the short term, within the current legislative/regulatory framework, the
federal government should adopt a regulation that authorizes the release of
psychoactive drugs in the context of palliative care, respecting the dignity of
drug users in the dying process.

Health Canada should fund an ethical and legal analysis of four or five situa-
tions or scenarios frequently encountered in the provision of HIV-related
services to drug users (such as providing an injection room for drug users in a
residential or institutional setting). These situations should be selected in col-
laboration with agencies and organizations that provide these services.
Professional associations should develop ethical and practice guidelines for
service providers in different areas of care involving HIV/AIDS and injection
drug use — primary health care, community clinics, pharmacy services, resi-
dential care, palliative care, housing services. These guidelines should address
the tensions between the legal constraints and the ethical imperative of pro-
viding services to HIV-positive drug users. The guidelines should be
developed in consultation with drug users and community-based organiza-
tions providing services to drug users and/or people with HIV/AIDS.

HIV/AIDS
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12. Professional associations should organize a comprehensive training program
for health-care providers, social service providers, members of the police
force, and lawyers, after the legal/ethical analysis has been completed and the
guidelines have been developed.

I3. Federal and provincial health officials should fund a series of national meetings
of front-line workers and drug users to discuss the policies and practices in-
volved in the care of drug users. The purpose of the meetings is to share
information and experiences, delineate best practices, and contribute to the
development of training programs and the ethical and practice guidelines.
Federal and provincial health ministries and professional associations should
organize regular workshops and seminars for providers of HIV-related ser-
vices to drug users. This will provide a forum for information sharing, problem
solving, and skills building. HIV/AIDS medication, support services, housing,
hospices, and palliative care are some topics to be explored.

[4. As part of the Canadian Strategy on HIV/AIDS, Health Canada should develop
and implement, in close collaboration with relevant stakeholders, a strategy
for integrating HIV/AIDS and drug programming in Canada. In developing
such integrated programming, due consideration must be given to the impli-
cations for drug laws and policies of a public health, harm-reduction model of
responding to the use of illegal drugs.

Treatment
Basic Principles

I5. Health-care professionals should ensure that the provision of services to drug
users is not contingent upon drug users’ agreement to enter drug treatment
programs.

16. Health-care professionals must not withhold or refuse treatment (including
appropriate pain medication) simply because a person with HIV/AIDS is a
drug user.

I7. The governing approach in providing care and treatment to HIV-positive drug
users should be to adapt the therapeutic regimen to the needs of drug users,
rather than require drug users to adapt to the therapeutic regimen.

I8. Physicians and drug users should jointly explore therapeutic options regarding
the most appropriate regimen. This process should be governed by principles
of humanity, autonomy, lucidity, and fidelity.

19. Provincial human rights commissions that have not done so should adopt poli-
cies clearly stating that drug dependency constitutes a prohibited ground of
discrimination.

Medical Treatment

20. Health-care professionals and ethicists should collect information for the pur-
pose of developing guidelines on the clinical and ethical issues that arise in
practice with respect to the medical treatment of drug users. This should in-
clude the assessment of the appropriateness of imposing restrictions on drug
users, such as the cessation of drug use, in specific clinical situations.
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21. The Canadian Medical Association, provincial medical associations, and pro-
vincial Colleges of Physicians and Surgeons should establish a network of
physicians who have experience and/or interest in the delivery of health care
and treatment to drug users, to discuss pertinent issues and to advocate for
change with respect to the medical treatment of HIV-positive drug users.

HIV Antiretroviral Therapy

22. The pharmaceutical industry must develop simpler HIV drug regimens that
can be more easily adhered to by HIV-positive drug users (as well as other
people with HIV/AIDS).

23. Public health should offer or make available support to drug users who re-
quire assistance in adhering to HIV therapies. This should include funding
outreach programs designed to deliver HIV therapies to drug users.

Prescription of Opiates and Controlled Substances

24. In the longer term, Health Canada should develop plans to permit physicians
to prescribe opiates and controlled stimulants.

25. In the shorter term, pilot projects involving the prescription of heroin, co-
caine, and amphetamines should be authorized, funded, and initiated in
Canada. The pilot projects should:
® involve both drug users and general practitioners in the design, implemen-

tation, assessment of outcomes, and recommendations for practice;

® be accompanied by public education at the local, provincial, and national
levels that presents the benefits of the project to drug users and to the
community at large;

e contain a multi-phase design that includes plans once the trials are com-
pleted for implementing such treatment options more widely if the pilot
projects are deemed successful in achieving harm-reduction objectives;
and

e address the problems likely to be encountered by drug users and
health-care providers when the transition is made from a controlled clinical
trial to general practice.

Drug Users and Studies of HIV/AIDS and lllegal Drugs
The Research Agenda

26. The Medical Research Council and pharmaceutical companies, in consultation
with community groups and drug users, should develop a comprehensive re-
search agenda that identifies priorities in research for injection drug users.

27. Members of the medical and scientific professions should conduct research
on issues relevant to HIV/AIDS and drug use, such as the interactions be-
tween illegal and prescribed drugs, and the effects of illegal drugs on the
progression of HIV disease.

28. Pharmaceutical companies should take a leadership role in promoting studies
that test the interaction of HIV/AIDS drugs with illegal drugs.
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Clinical researchers should recognize the importance of conducting research
for and by First Nations groups as well as other communities affected by
HIV/AIDS.

The National Health Research and Development Program of Health Canada
should provide funding to develop capacity building for community-based
research.

Research into lllegal Drugs

31

32.

The provincial/territorial ministries of health should take measures to ensure
that laboratories are established across Canada to test controlled substances
used by drug users.

Provincial/territorial ministries of health should provide funding for test kits
for drug users that measure the dose and purity of drugs.

Participation in Research

33.

34.

35.

36.

37.

38.

39.

40.

As a general principle, clinical researchers and professional associations should
take measures to ensure the removal of barriers to the participation of drug
users in clinical trials.

Those conducting clinical trials, in consultation with community groups and
drug users, should develop recruitment strategies to encourage participation
of HIV-positive drug users in clinical trials.

Medical researchers should establish study sites for clinical trials in geograph-
ical areas that are easily accessible to drug users.

Those conducting clinical trials should offer child-care and transportation
costs to prospective participants, to encourage individuals to take part in
trials.

Medical researchers should provide information on proposed medical studies
(including consent forms) to drug users in language that is accessible.

The National Council for Ethics in Human Research should develop guidelines
for research involving marginalized persons.

The Canadian HIV Trials Network should develop guidelines for researchers
on ensuring that research participants who are drug users provide informed
consent for their participation. Such material could include a model informed
consent form that does not automatically exclude those using illegal drugs, but
also specifically addresses questions such as the interactions between the
study drug and illegal drugs (when known), as well as outlining the steps taken
to protect the confidentiality of data gathered from the participant (including
information regarding use of illegal drugs) and the possible limits on that
confidentiality.

Federal and provincial officials, including law enforcers, should be prohibited
from having access to identifying information respecting participants in re-
search files.
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Information about the Use and Effects of lllegal Drugs

41.

42.

43.

44,

45.

46.

47.

48.

49.

Federal, provincial, and territorial health officials should provide the funding
for the development and wide distribution of accurate, non-biased, and
non-judgmental information on illegal drugs for health-care providers, drug
users, and members of the public.

Hospitals should be required to forward information on drug overdoses to
provincial public health departments, which in turn should create a database
on drug overdoses. This information should be disseminated to organizations
that deal with drug use and should also be available to members of the public.
Federal, provincial, and territorial health officials as well as community organi-
zations should provide information on currently illegal drugs and community
organizations in a format and in language that is accessible to different cultural
groups in various geographical locations in Canada (eg, Aboriginal
communities).

Provincial and territorial governments, government agencies, and commu-
nity-based organizations should develop education programs based on a
harm-reduction philosophy.

Hospitals and professional associations should organize educational sessions
on drug use for health-care professionals (eg, grand rounds, continuing educa-
tion programs).

Provincial and territorial ministries of education and health should undertake
an evaluation of school programs on illegal drugs.

Universities and colleges should ensure that the curricula of health-care pro-
fessionals include accurate, unbiased, and non-judgmental materials,
presentations, and discussions about drugs, drug use, and harm-reduction ap-
proaches to drug use.

Provincial and territorial governments should create a body to oversee the
adherence of best-practice guidelines by health-care workers and other per-
sons who administer care and treatment to drug users.

Federal, provincial, and territorial officials should convene a forum for the dis-
cussion of educational material that should be disseminated. It should include
federal, provincial, and territorial health officials, the police, drug users, and
organizations such as the Centre for Addiction and Mental Health.

Needle Exchange and Methadone Maintenance
Treatment

Methadone

50.

51.

52.

Federal, provincial, and territorial governments should take measures to en-
sure that methadone maintenance programs are available to persons in all
provinces and territories, including in rural and semi-urban areas.
Government health officials and Colleges of Physicians and Surgeons should
ensure that comprehensive services are available to persons who participate
in methadone programs. This includes primary health care, counseling, edu-
cation, and support services.

Correctional systems should ensure that prisoners who were in a methadone
maintenance program prior to incarceration are able to continue methadone
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56.

57.

58.
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maintenance treatment while incarcerated, and that prisoners are able to
start such treatment in prison whenever they would have been eligible for it
outside.

To dispel the existing myths about methadone maintenance treatment, pro-
vincial and territorial health departments should take measures to ensure that
public education programs and materials on methadone programs are dis-
seminated in all areas of the country.

Health Canada, provincial and territorial health ministries, and Colleges of
Physicians and Surgeons, in consultation with drug users and commu-
nity-based agencies, should undertake a review of the methadone regulations
and rules to ensure that they are in conformity with the care, treatment, and
support needs of injection drug users.

The Association of Canadian Medical Colleges, health science facilities at uni-
versities, and the Canadian Association of Teaching Hospitals should ensure
that courses on drug use, methadone maintenance programs, and pain man-
agement are introduced into the curricula of schools of medicine, pharmacy,
and nursing.

Health Canada and provincial and territorial health officials, in consultation
with drug users and community-based agencies, should develop quality-con-
trol measures for methadone programs in Canada.

Federal, provincial and territorial health officials should ensure that metha-
done programs are responsive to the needs of different populations (eg,
Aboriginal persons).

Provincial and territorial health officials and Colleges of Physicians and Sur-
geons should take measures to ensure that methadone programs are based
on principles of harm reduction. Respect for persons, flexibility of treatment,
and consistency in treatment should be integral components of every
program.

Colleges of Physicians and Surgeons should consider whether a speciality in
addiction medicine should exist.

Needle Exchange Programs

60.

6l.

62.

63.

64.

The federal, provincial, territorial, and municipal governments should ensure
that needle exchange programs are easily accessible to injection drug users in
all parts of Canada.

The federal government should repeal criminal laws that subject drug users
and needle exchange staff to criminal liability for having in their possession
drug paraphernalia containing residue of illegal substances.

A meeting should be funded by the federal, provincial, territorial, and munici-
pal governments for people working in needle exchange programs across the
country in order to develop best-practices documents.

Health officials should ensure that a quota system on needles exchanged at
needle exchange programs is abandoned; injection drug users should have ac-
cess to as many needles as they require, at no cost.

Health Canada should fund a study of the legal and ethical issues surrounding
the provision of sterile needles to minors.
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65. Correctional systems should make sterile injection equipment available in
prisons.

66. Pharmaceutical associations as well as licensing bodies should encourage
pharmacists to distribute sterile syringes.
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Appendix B: List of Workshop

Participants

Thisisalist of the participantsin the three workshops organized in both phases of the Project. Some people
participated in all three workshops; others only in one or two. Organizationa affiliationsindicated are those
a the time of the workshop, and may since have changed.

Russell Armstrong
Rafi Balion

Sharon Baxter
Ronda Bessner
ReetaBhatia
Suzanne Brissette
Paula Braitstein
Erica Burnham
Walter Cavdieri
Carmen Charest
Richard Cloutier
Pierre Coté
Theodore de Bruyn
Suzanne Deschénes
Anne Marie Dicenso
Arlo Yuzicapi Fayant
Richard Elliott
Melissa Eror
Elizabeth Evans

Canadian AIDS Society, Ottawa

Queen Street Community Health Centre, Toronto

Canadian AIDS Society, Ottawa

Lega and Policy Consultant, Toronto

AIDS Care, Treatment and Support Program, Hedlth Canada, Ottawa
Hopital St-Luc, Montréa

BC Persons with AIDS Society, VVancouver

Canadian HIV/AIDS Lega Network, Montréa

Toronto

Centre québécois de coordination sur le sida, Montréa
Centre québécois de coordination sur le sida, Montréd
Clinique Quartier Latin, Montréa

Research Consultant, Ottawa

Chez ma cousine Evelyn, Montréa

Prisoners with HIVV/AIDS Support Action Network, Toronto
All Nations Hope AIDS Network, Regina

Canadian HIV/AIDS Legd Network, Toronto

Vancouver Area Network of Drug Users, Vancouver
Portland Hotdl, Vancouver
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Benedikt Fischer
Catherine Hankins
Alain Houde
Theresa Jasperson
Ralf Jdirgens
Tyleen Katz

Paul Kenney
Nancy Kotani

Lise Ladouceur
Claire Lahaie
Rosanne LeBlanc
Trudo Lemmens
Brian MacKenzie
Diane McAmmond
Tom McAulay
Carole Morissette
Joanne Mussdll-Oppenheim
Eugene Oscapdla
Brent Patterson
David Patterson
Cindy Reardon
Anne Renaud
David Roy

Diane Riley

Jan Skirrow
Marianne Tonndlier
Mark Townsend
Richard Walsh
Cheryl White

Beth Wolgemuth

LIST OF WORKSHOP PARTICIPANTS

Centre for Addiction and Mental Hedlth, Toronto

Direction de la santé publique de Montréal-Centre, Montréal
Canadian AIDS Society, Ottawa

Boyle McCauley Co-op Streetworks, Edmonton

Canadian HIV/AIDS Legd Network, Montréa

May's Place, Vancouver

AIDS Care, Treatment and Support Program, Hedlth Canada, Ottawa
Vancouver/Richmond Health Board, Vancouver

Chez ma cousine Evelyne, Montréal

CACTUS, Montréd

Nova Scotia Advisory Commission on AIDS, Halifax
University of Toronto Joint Centre for Bioethics, Toronto
Vancouver

Consultant, Duncan, BC

Canadian Treatment Advocates Council, Vancouver
Direction de la santé publique de Montréal centre, Montréa
Vancouver Native Health, Vancouver

Canadian Foundation for Drug Policy, Ottawa

Community AIDS Treatment Information Exchange, Toronto
Consultant, Geneva, Switzerland

Street Hedlth AIDS Project, Toronto

Canadian HIV/AIDS Lega Network, Montréa

Centre for Bioethics/IRCM, Montréd

International Harm Reduction Association, Toronto
Consultant, Duncan, BC

CACTUS, Montréd

Portland Hotdl, Vancouver

Chez ma cousine Evelyn, Montréa

Queen Street Community Health Centre, Toronto

Street Hedlth AIDS Project, Toronto
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