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Executive Summary

Why a Report on HIV/AIDS and Immigration?

On 20 September 2000, Canadian newspapers reported that Health Canada
had recommended to Citizenship and Immigration Canada that testing all
prospective immigrants for HIV, and excluding those testing positive, was the
“best public health option.” In response to media requests, the Minister of
Citizenship and Immigration, Elinor Caplan, stated that her department was
indeed considering implementing mandatory HIV testing for all prospective
immigrants to Canada, and excluding all those testing positive from immi-
grating to Canada on both public health and “excessive cost” grounds
(although refugees and certain sponsored “family class” immigrants would
still be allowed to immigrate).

In the following months, many organizations and individuals across
Canada raised their concerns about this proposal with the Minister of
Citizenship and Immigration and the Minister of Health. In April 2001, the
Minister of Health provided revised advice to the Minister of Citizenship and
Immigration. According to the advice, mandatory testing for HIV is neces-
sary, but prospective immigrants with HIV, after receiving counseling, need
not be excluded from immigrating to Canada on public health grounds.

Even before these recent announcements, there was discussion and debate
in Canada about the issues raised by HIV/AIDS in the context of immigration.
In June 2000, the members of the Canadian HIV/AIDS Legal Network, vari-
ous national HIV/AIDS organizations, and Health Canada were asked to iden-
tify which new and/or pressing issue the Legal Network should address in its
2000/2001 work plan. A majority of respondents asked the Legal Network to
analyze legal, ethical, and human rights issues related to HIV/AIDS and
immigration.

HIV/AIDS AND IMMIGRATION: FINAL REPORT i



EXECUTIVE SUMMARY

What Are the Issues?

An analysis of immigration policy in the context of HIV/AIDS must con-
sider the following questions:

1. Should visitors with HIV ever be restricted from coming into Canada?

2. Should there be mandatory HIV testing of all prospective immigrants?

3. Should persons with HIV seeking to immigrate to Canada be prevented
from becoming permanent residents?

4. Should there be mandatory testing of refugees?

5. Should refugees with HIV ever be barred from entering Canada?

6. Should there be any restrictions imposed on immigrants and/or refugees
with HIV who are admitted once they arrive in the country?

Activities Undertaken

In 1998, the Legal Network, as part of its joint project with the Canadian
AIDS Society, provided a short analysis of the issue of whether immigrants
should be mandatorily tested for HIV in a final reportHiN Testing and
Confidentiality In 2000, the Network published an info sheet on HIV test-
ing of immigrants in its series of info sheets on HIV testing.

In June 2000, the Network started undertaking comprehensive research
on the legal issues related to immigration and HIV/AIDS. As part of this
research, it conducted interviews with many key informants, and organized
a workshop at the Legal Network’s 2000 Annual General Meeting.

In October 2000, the Network widely distributed a draft discussion paper
for comment and input. In particular, individuals and organizations, includ-
ing federal and provincial ministries, HIV/AIDS and immigrants’ organiza-
tions, members of the Legal Network, and many others were asked to let the
Legal Network know whether they agreed with the conclusions and recom-
mendations in the paper; whether relevant information needed to be added;
and whether certain areas in the paper shoudckfended. This final report
on HIV/AIDS and immigration was then prepared, taking into account the
comments and input received, as well as the results of additional research into
law and policy in selected other countries.

What Does the Final Report Contain?
The final report:

» describes the general trends in approaches taken to disease and migra-
tion both internationally and in Canada;

» describes Canada’s current policies regarding HIV/AIDS and visitors,
immigrants, and refugees;

» describes some of the proposed changes in immigration legislation and
policy that may affect visitors, immigrants, and refugees with
HIV/AIDS;

» evaluates Canada’s current and proposed policies regarding immigra-
tion and HIV; and

» presents a set of recommendations to the federal and provincial govern-
ments for the future direction of their policies on immigration and HIV.

The report does not contain any detailed ethical analysis of the issues
related to immigration and HIV/AIDS. Such an analysis can be found in
another recently published paper, prepared by Barry Hoffmaster and Ted
Schrecker, entitled “An ethical analysis of the mandatory exclusion of
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EXECUTIVE SUMMARY

refugees and immigrants who test HIV-positive” (available at www.
aidslaw.ca/Maincontent/issues/immigration.htm).

What Are the Goals of this Report?

The goals are to contribute to an informed and rigorous discussion concern-
ing the many issues related to HIV/AIDS and immigration in Canada, and to
ensure that decisions about whether prospective immigrants should be manda-
torily tested for HIV, and excluded from immigrating if HIV-positive, will be
based on a careful analysis of the legal, ethical, and policy issues involved that
respects human rights.

What Does the Final Report Conclude?

The report concludes that: Any exclusion of a prospective
« Canada’s policy of neither testing nor excludiigjtors with HIV (except ~ immigrant with HIV on public

in some rare circumstances) is satisfactory and should be maintained; health grounds is discriminatory

 the possible benefits of mandatdegting of immigrants are outweighed and inconsistent with current,

by its potential harms; commonly accepted public health

« any exclusion of a prospective immigrant with HIV opublic health
grounds is discriminatory and inconsistent with current, commonly
accepted public health practice;

» when assessing whether a prospective immigrant with HIV/AIDS would
create &xcessive demandn health and social services, each person’s
individual circumstances must be taken into account, and demands should
be considered “excessive” only when the expected cost of government
services estimated over a short period (of a few years at most) exceeds the
estimated financial contribution that the applicant will make over the
same period, and also outweighs the potential social contributions that the
individual is expected to make;

» prospective immigrants with HIV who have compelling compassionate
and humanitarian reasons for being in Canada should be granted perma-
nent resident status, rather than being issued Minister's Permits, which
afford them no access to medical care and which may be revoked at any
time; and

« all medical barriers to admission refugeesshould be removed.

Next Steps

The final report will be submitted to Health Canada and to Citizenship and
Immigration Canada, as well as to all those to whom recommendations in the
report are directed. As usual, the Legal Network will then undertake a variety
of follow-up activities aimed at ensuring that the recommendations will be
implemented. The Legal Network will produce info sheets to accompany the
final report, and these will be widely distributed with the report to our mem-
bers and other individuals and organizations with an interest in these issues.
In addition, all documents will be available in full on the Legal Network’s
website (www.aidslaw.ca). The Legal Network will present the results of this
analysis at local, regional, national and international conferences and work-
shops.

For Further Information...

contact Ralf JUrgens at the Canadian HIV/AIDS Legal Network at
ralfj@aidslaw.ca or (514) 397-6828 ext 223.

HIV/AIDS AND IMMIGRATION: FINAL REPORT
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Background

Throughout history, the emer-

Throughout history, the emergence of epidemics has resulted in nationagence of epidemics has resulted
policies that exclude outsiders in the hopes of limiting the spread of diseasein national policies that exclude
These rest_rictions' have been motivated by various factor;, incIudi'ng fear gytsiders in the hopes of limiting
anger, a wish to differentiate between “us” and “them,” a view of migrants
as vectors of disease and, at times, “a measure of réason.”

The HIV/AIDS epidemic has resulted in particularly controversial
migration policies. The disease’s magnitude, lingering misconceptions
about it? the lack of a cure, and its association with marginalized popula-
tions in an era of unprecedented movement of persons across borders, a
factors that make HIV/AIDS-related restrictions on migration an especially
contentious issue. For example, in the US, HIV-positive people are barred: mann M. Foreword 1. In: Haour Knipe M, Rector
from entering the country even for short periods of time and all applicants R (eds). Crossing Borders: Migration, Ethnicity, and

. . . . AIDS. London: Taylor & Francis, 1996, at viii-ix.

for permanent residence are required to submit to an HIV tStpolicy o . o
has attracted so much criticism that many international and national organ Resgjrs”h;gj:fr:alHéva;zztl';‘r‘f ;’l‘\d”ifl’gf'sdi’;‘g'z'l'w’ Final
izations in protest boycotted the 1990 VI International Conference on AIDS Network & Canadian AIDS Society, 2001 (2 edi-
held in San FranciscoSince 1987, the World Health Organization has tion) at 21
implemented a policy of not sponsoring international conferences on AIDS @ see lohnson DS. The United States' denial of the
in countries with restrictions on short-term eftijhis policy has been ~ mmigration of people with AIDS. Temple

. . . g International and Comparative Law Journal 1992; 6:
endorsed by the highest UN interagency coordinating body (the 145.167 at 150-152.
Administration Committee on Coordination), which has recommended that . ;.. c.yiie ma wison 5. crossing boundaries:
all organizations of the UN system adopt it. travel, immigration, human rights and AIDS. McGil

In Canada, short-term visitors with HIV have generally not been denied Law lournal 1998; 43:781 at 802
entry into the country since 1991, and thus far there has been no lege’ Werld Health Organization. "WHO policy of

. . . . .. non-sponsorship of international conferences on
requirement for or !oollc_y of mandatory testing for elther_short—terr_n v!sltors AIDS in countries with HIV/AIDS-specific short-
or all longer-term immigrants. However, there have still been significant term travel restrictions” February 1993, with ref-

i~ ; ; ; 2 it erence to World Health Assembly Resolution
restrictions on the immigration of HI\_/ pos_ltlve persons to Canada. For /" "°, (1988) (“Avoidance of discrimination
example, persons known by immigration authorities to be HIV- i relation to Hi-infected people and people with
positive are generally considered “medically inadmissible” and denied ADS"):

the spread of disease.
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6 Bill C-11, 37™ Parliament, 1%t Session, 2001
(available at www.parl.gc.ca or www.cic.gc.ca). Bill
C-11 is a slightly amended version of legislation
previously introduced as Bill C-31, 36™"
Parliament, 2" Session, 2000.

" RSC 1985, ¢ I-2.

8 Citizenship and Immigration Canada. Building on
a Strong Foundation for the 21 Century. Ottawa:
Public Works and Government Services Canada,
1998, at 55.

9 Letter from David Dodge, Deputy Minister,
Health Canada, to Janice Cochrane, Deputy
Minister, Citizenship and Immigration Canada, 10
August 2000 [on file].

10 papp L. Immigrants may face HIV test. Toronto
Star 20 September 2000: A1, A21.

1 Clark C. Immigrants facing blood tests: AIDS
groups denounce proposed plan to test for HIV
and hepatitis B viruses. Globe and Mail 21
September 2000: A4; Bueckert D. Minister eyes
HIV, hep-B tests for immigrants. Gazette
[Montréal] 21 September 2000: A11.

12 | etter from the Honourable E Caplan, Minister
of Citizenship and Immigration to G Dafoe, Chief
Executive Officer, Canadian Public Health
Association, dated 9 March 2001 [on file].

13 Canadian Human Rights Commission. 2000
Annual Report. Ottawa: The Commission, 2001, at
13 (available at www.chrc-ccdp.ca).

BACKGROUND

permanent resident status on the ground that they would place excessive
demands on Canadian health or social services. Some of those deemed
“medically inadmissible” may be permitted to remain in Canada under a
Minister’s Permit, but permits are granted for a limited time and can be
revoked; permit holders are also usually not eligible for most health or social
services.

At the time of writing, a major review of Canada’s immigration law and
policy is underway. A nevimmigration and Refugee Protection Ads
being proposed to replace the curdentigration Acf’ It is planned that
under the new Act, some family-class immigrants and refugees would be
exempt from some health-related restrictions on immigration. At the same
time, as part of the review, Citizenship and Immigration Canada asked
Health Canada to provide advice on “which medical screening procedures
are required to protect public health.”

On 10 August 2000, Health Canada recommended to Citizenship and
Immigration Canada that testing all prospective immigrants for HIV, and
excluding those testing positive, is the “lowest health risk course of action
[and therefore] the preferred optichOn 20 September 2000, Canadian
newspapers reported to the public that Health Canada had advised
Citizenship and Immigration Canada that this constituted the “best public
health option!® Subsequently, the Minister of Citizenship and
Immigration, Elinor Caplan, publicly stated that her department is indeed
considering implementing mandatory HIV testing for all prospective immi-
grants to Canada, and excluding all those testing positive (with the excep-
tion of refugees and family-class sponsored immigrants) from immigrating
to Canada on both public health and excessive-cost gréunds.

In the following months, many organizations and individuals across
Canada raised their concerns about this proposal with the Minister of
Citizenship and Immigration and the Minister of Health. In March 2001, the
Minister of Citizenship and Immigration stated that her department was still
proceeding with developing a plan for routine medical testing, to include
HIV, for all prospective immigrants and refugéésn its 2000 Annual
Report, released in late March 2001, the Canadian Human Rights
Commission reacted to this announcement by saying that it “is troubled to
hear that Citizenship and Immigration Canada is considering mandatory
screening of immigrants.” The Commission went on to say that it “is not
convinced that mandatory HIV testing is necessary to ensure the health and
safety of Canadians. Nor does it believe that the acceptance of HIV+ immi-
grants would necessarily impose an undue burden on the health care sys-
tem.3

In April 2001, while this Report was undergoing layout, the Minister of
Health provided further advice to the Minister of Citizenship and
Immigration on whether mandatory HIV testing and exclusion of HIV-pos-
itive immigrants are required for public health reasons. According to the
advice, which replaced the advice given in August 2000 and was based on
further analysis of the issues and extensive consultation, mandatory testing
for HIV is necessary, but prospective immigrants with HIV, after receiving
counseling, need not be excluded from immigrating to Canada on public
health grounds.

2 HIV/AIDS AND IMMIGRATION: FINAL REPORT



Issues

An immigration policy must consider the following questions with regard to
HIV/AIDS:

Should visitors with HIV ever be restricted from coming into Canada?
Should there be mandatory HIV testing of all prospective immigrants?
Should persons with HIV seeking to immigrate to Canada be prevented
from becoming permanent residents?

Should there be mandatory testing of refugees?

Should refugees with HIV ever be barred from entering Canada?

Should there be any restrictions imposed on immigrants and/or refugees
with HIV who are admitted once they arrive in the country?

HIV/AIDS AND IMMIGRATION: FINAL REPORT



4

Outline

The first chapter (History) describes the general trends in approaches taken
to disease and migration.

The second chapter describes Canada’s current policies regarding
HIV/AIDS and immigration (Current Policy). It examines how Canada has
dealt with the issue of HIV infection in relation to the three main categories
of entrants into Canada: visitors, immigrants, and refugees. For each type of
entrant, Canada’s policy on HIV testing, admission of people with HIV, and
any restrictions placed on persons who are permitted to enter the country are
described. The chapter explains that Canadian immigration policy has thus
far not considered people with HIV to be threats to public health. Therefore,
visitorswith HIV are generally not denied entry into Canada, and are not
required to undergo HIV testing. Although not all prospedtivaigrants
are routinely required to submit to HIV testing, many are asked to do so at
the discretion of examining physicians. Prospective immigrants identified as
having HIV are generally prevented from becoming permanent residents on
the ground that they are expected to place excessive demands on health or
social servicesRefugeeshy contrast, are generally not denied permanent
residence based on their health condition.

This chapter also describes the immigration policies of other countries in
relation to HIV/AIDS, including the policies of the United States, Australia,
New Zealand, and several members of the European Union, including
France, Germany, and the United Kingdom.

The third chapter describes some of the proposed changes in legislation
and policy that may affect visitors, immigrants, and refugees with
HIV/AIDS (New Directions). It provides a brief commentary on the merits
of each.

The fourth chapter (Assessment: Non-Discrimination and HIV-Related
Entry Restrictions) begins by discussing whether and how the Canadian

HIV/AIDS AND IMMIGRATION: FINAL REPORT



OUTLINE

government is restricted in the way it treats non-citizens seeking to enter or
remain in the country. It argues that there is a strong case to be made that the
protections set out in théanadian Charter of Rights and Freedosimould

apply in many circumstances that would arise in the application of Canadian
immigration law. Furthermore, thenmigration Actitself proscribes discrim-
ination inconsistent with the Charter in the design and implementation of
Canada’s immigration policy.

The chapter then analyzes HIV-related entry restrictions. It first examines
whether HIV-related restrictions on immigration to protect public health are
justified, concluding that angxclusionof a prospective immigrant with HIV
onpublic health grounds misguided. People with HIV are not themselves a
threat to public health, as HIV is not an airborne disease and cannot be trans-
mitted by casual contact.

Next, it analyzes whether restrictions on immigration of people with HIV
to protect the public purse are justified. It concludes that automatic exclusion
of all persons with HIV on the ground that they would posexaessive
burdenon health or social services is unwarranted. A case-by-case assessment
is required by the legislation and by human rights norms. Any assessment of
excessive demands must treat all diseases equally, must be conducted on a
case-by-case basis, and should take into account the potential contribution to
Canadian society that an applicant might make, as well as humanitarian con-
siderations.

Finally, the chapter analyzes whether mandatory HIV testing of immi-
grants and refugees is justified. It concludes that, since exclusion of immi-
grants with HIV on public health grounds is unjustified, mandatory testing to
serve the purpose of exclusion on public health grounds is equally unjustified.
Mandatory testing for the purpose of providing counseling and other risk-
reducing interventions to those testing positive is also unjustified, for many
reasons. Finally, mandatory testing for the purpose of identifying HIV-
positive immigrants, to enable an individual assessment of costs, should also
not be undertaken, because of the serious drawbacks that any program of
mandatory HIV testing of prospective immigrants would have.

Based on the analysis in the previous chapters, the final chapter
(Conclusions and Recommendations) makes a set of recommendations on the
central issues addressed in the report: HIV testing, and policy toward HIV-
positive short-term visitors, applicants for permanent residence, and refugees.

HIV/AIDS AND IMMIGRATION: FINAL REPORT

5



14 Mosoff J. Excessive demand on the Canadian
conscience: disability, family, and immigration.
Manitoba Law Journal 1999; 26: 149-177 at 149.

15 Somerville & Wilson, supra, note 4 at 792.

16 See Kidder R. Administrative discretion gone
awry: the reintroduction of the public charge

exclusion for HIV-positive refugees and asylees.
Yale Law Journal 1996; 106: 389-422 at 394-396.

17 Goundry S. Final brief on the proposed amend-

ments in Bill C-86 to sections 19(1)(a) and (b) of
the Immigration Act. Canadian Disability Rights
Council, Winnipeg, Manitoba, 19 September 1992
[unpublished].

History

Restrictions on the migration of people with HIV have usually been justi-
fied as measures to prevent the spread of disease to and within receiving
countries or, alternatively, as measures to protect publicly funded health or
social services. This chapter provides a brief overview of the origins of
health-related restrictions on immigration in order to give context to the cur-
rent debate regarding immigration and HIV/AIDS.

The chapter notes that models of mandatory testing and exclusion root-
ed in 19 century infectious disease/public health legislation are being
replaced by a new notion of protection of public health. This new approach
maintains that when dealing with diseases that cannot be transmitted by
casual contact, non-coercive measures such as education and voluntary test-
ing are superior to the coercive measures favoured in the past.

In addition, the chapter discusses the exclusion of immigrants who, as a
result of their health condition, are expected to make excessive demands on
health or social services. While the current explanation for exclusion in
these circumstances is economic, “the history and underlying inconsisten-
cies of immigration policy suggest that financial arguments mask a more
fundamental stereotype that immigrants with disabilities will not be worth-
while members of ... society”

Restrictions on Immigration to
Protect Public Health

In the 19" century, countries dealt with the threat of diseases and epidemics
through coercive and restrictive measures such as screening,
confinement through quarantine, and exclusion of people with di¥ease.
Indeed, the US first passed a law in 1891 restricting the admission of peo-
ple “suffering from dangerous contagious disea$ess’early as 1869, pre-
Confederation colonial governments in Canada introduced exclusionary
policies directed at preventing the spread of dis€ase.

6 HIV/AIDS AND IMMIGRATION: FINAL REPORT



HISTORY

In recent years, however, there has been increasing recognition that coer-
cive measures like those favoured in th& @@ntury are not an effective tool
for promoting public health and preventing the spread of HIV in the absence
of a cure. When transmission can be avoided by modifications in the behav-
iour of the local population, public health efforts should focus on promotingrhe principle of non-discrimina-
safe behaviour in their attempts to prevent spread. Margaret Duckett referstion requires that when states
this as a “new” public health approach, “one that relies less on exclusion argtclude persons with medical
screening and 1rgwoves more to inclusion and co-operation with the relevagdngitions or disabilities, they
s_ub-populat_|on. The new mo_del is based on measures such as harm redugs <t do so based on actual costs
tion, education, voluntary testing and counseling, and protection of privacy. |
keeping with this philosophy, the International Guidelines on HIV/AIDS and .
Human Rights have stated that: “There is no public health rationale fdPPected to place on publicly
restricting liberty of movement or choice of residence on the grounds of HI\unded services, and not on
status.?® assumptions and generalizations.
Despite the philosophic trend supported by many academics, public health
officials, and non-governmental organizatidhmany countries have reacted
to the HIV/AIDS epidemic with legislation that is more reflective of the old
approactt! This is particularly true in the area of travel and immigration,
where over 50 countries, including the United States, have enacted HIV-rel;
ed entry restriction&
Canada, however, has generally followed the new public health model
all areas related to HIV, including immigration. For example, calls for mande
tory testing of so-called “high-risk groups” such as injection drug users ar
gay men, as well as other populations such as prisoners and pregnant worn
have been rejectéd.In addition, the Canadian government’s position on
HIV/AIDS in the context of its immigration policy has been that “HIV/AIDS
is not considered a dangerous, infectious disease, but rather a chronic dise
like cancer or heart diseagé Canada’s approach to dealing with the spread
of HIV/AIDS has generally not been to treat it as a public health issue fts pyckett M. Migrants’ Right to Health, May 2000

ﬂ1at the person is reasonably

which coercive measures are appropriate. [unpublished draft], at footnote 75.

19 Office of the United Nations High
Restrictions on Imm igrati()n to Commissioner for Human Rights and the Joint
ProteCt the PUbI iC PU rse United Nations Programme on HIV/AIDS.

HIV/AIDS and Human Rights. International
The “public charge” rationale for the exclusion of certain individuals date f;g;"”f;guﬂk'fsfpgggm New York and Geneva,
back even earlier, into the ®@entury. In 1875, the United States Congress,, e (, o ) , _

. . . . . Bayer R. Editorial Review — Ethical and social
enacted legislation to prevent the emigration of people likely t0 BeCOM gy issues raised by Hiv screening-The epidem-
dependent on the public coffers for suppgérin Canada, the 1869 icevolves and so do the challenges. AIDS 1989;
Immigration Actrequired masters of sailing vessels to post a three-hundre 12

. . .21 i ~ i i
dollar bond in order to secure the landing of any person who was “Lunati_ Pucett M Orkin Al AIDSrelated migration

.. . N . and travel policies and restrictions: a global survey.
Idiotic, Deaf and Dumb, Blind or Infirm” and therefore likely to become a s 1989, 3 (suppl 1): $231-5252; Gilmore N et
public chargé® This public-charge rationale for exclusion of persons with g'-S')nteflniti%f;azlstfg\goand AIDS. AIDS 1989;
certain conditions or disabilities predates the introduction of broader, stat (Suppl 1): 5225-5230. _

d health 22 Health Canada, Laboratory Centre for Disease
sponsore ea care. . . Control, Travel Medicine Program. Countries with

From 1906 to 1976, labels and diagnoses became absolutely determina Hiv-related Entry Restrictions. Ottawa, June 1997.
of inadmissibility to Canadd.For example, certain diagnoses such as epilep # see lirgens, supra note 2 at 121-131.
sy made a person inadmissible, regardless of cost of treatment, sever* Employment and immigration Canada & Health
whether the condition could be controlled, or whether the state would (2 Welere cenaca edcal hadmssibly Review

K w K iscussion Paper. Ottawa: Employment and
required to pay for treatment. “The result was that no amount of family Sujmmigration Canada, 1991, at 44.
port, no compensating strength, attribute, or proof of independent living COu 2 see kidder, supra, note 16.
overcome the label and permit admission to Carrdddne exclusion of per- 2 immigration Act, 1869, SC 1869 ¢ 10,5 11(2).
sons with disabilities was based on an assumption that such persons would? mmigation Act, RSC 1906 ¢ 93.
be able to support themselv@égain, this assumption predates the advent of? Mosoff, supra,note 14 at 157.

socialized health care. 29 |bid at 159.
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Persons with disabilities are
frequently being denied entry into
Canada on the basis of discrimi-
natory assumptions and practices.

30 Goodwin-Gill GS. AIDS, HIV, Migrants and
Refugees: International Legal and Human Rights
Dimensions. In: Haour Knipe & Rector, supra, note
1,50-69 at 53-54.

3L WHO. Global Program on AIDS: Statement on
Screening of International Travellers for Infection
with Human Immunodeficiency Virus, at 1.

32 HIV/AIDS and Human Rights: International
Guidelines, supra, note 19.

33 Deol v Minister of Employment and Immigration
(1992), 18 Imm LR (2d) 1 (FCA); Litt v Canada
(Minister of Citizenship and Immigration) (1995), 26
Imm LR (2d) 153 (FCTD); Poste v Canada
(Minister of Citizenship & Immigration) (1997), 42
Imm LR (2d) 84,5 Admin LR (3d) 69 (FCTD); Fei
v Canada (Minister of Citizenship and Immigration)
(1997), 39 Imm LR (2d) 266 (FCTD); Lau v
Canada (Minister of Citizenship and Immigration)
(1998), 43 Imm LR (2d) 8 (FCTD).

34 Health Canada. Countries with HIV-Related Entry
Restrictions, supra, note 22.

35 Mossop, supra, note 14 at 160.
36 See Goundry, supra, note 17.

37 See, for example, Poste, supra, note 33; Fei,
supra, note 33; and Lau, supra, note 33.
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HISTORY

But the principle of non-discrimination requires, at a minimum, that
when states exclude persons with medical conditions or disabilities, they
must do so based on actual costs that the person is reasonably expected to
place on publicly funded services, and not on assumptions and generaliza-
tions about persons with particular medical conditi8fisis has been the
position taken by the World Health Organizatioand by the United
Nations3? It has also been affirmed in Canadian ¥&aMany countries fail
to respect that principle by automatically refusing permanent residence to
persons with particular medical conditions (including HIV/AIDS), as
Canada did from 1906 to 19760ther countries, including Canada, have
moved away from such blanket restrictions in their legislation to require
case-by-case assessments. Even so, those assessments are regularly based
on dubious or incorrect assumptions about demands that persons with cer-
tain medical conditions are likely to place on publicly funded services.

In 1976, Canada enacted its curdemtnigration Actwhich removed ref-
erences to specific diagnoses and focused instead on the actual cost that
each person is likely to incur. This was expected to remove the reliance on
stereotypical assumptions that made persons with disabilities automatically
excludable. However, Mosoff remarks that

[a]lthough the language has been updated in recent times and
the justifications for exclusion made more apparently rational,
the same themes persist. The history shows that disability-based
exclusions preceded the development of publicly funded health
care and other important social programs in Canada [reference
omitted]. Therefore, our current justification to exclude people
with disabilities because they might draw too heavily on pub-
licly funded health or social services is really a new twist on an
old policy that is based on even older stereotypes.

Indeed, persons with disabilities appear in reported jurisprudence with
disproportionate frequené§.In many such cases, courts have overturned
findings of medical inadmissibility because medical officers have presumed
that persons with disabilities would place excessive demands on health or
social services based simply on diagnoses and without sufficient evidence
about actual demands that the disabled person is expected t& adse
cases demonstrate that even in the application of the clmmerigration
Act, which is intended to preclude the reliance on stereotypical assumptions
that form the basis of systemic discrimination, persons with disabilities are
frequently being denied entry into Canada on the basis of discriminatory
assumptions and practices. Furthermore, as discussed in more detail below,
while Canada’s legislation does not directly discriminate against people
with HIV disease or other disabilities, the exclusion of would-be immi-
grants on the basis of “excessive cost” does indirectly discriminate.
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Current Policy

This chapter examines Canada’s current policies on HIV testing and admis-
sion of non-Canadian persons seeking entry into Canada. Some other coun-
tries’ policies regarding HIV/AIDS, immigrants and refugees are then briefly
canvassed.

Canada

Non-Canadians who are in Canada, or who seek to come into Canada, cat
divided into three broad categories: visitors, immigrants, and refugees.

A visitor is a person who is in Canada or who is seeking to come int
Canada for a temporary purpd&@he category includes students and tem-
porary workers as well as tourists.

Immigrants are persons who seek “landing” in Canada, defined as “lawfi
permission to establish permanent residence in Caffaéla&rson who has
been granted landing but has not become a Canadian citizen is often refel
to as a “landed immigrant,” although the current official term for this status i
“permanent resident.”

Refugees, as defined by international law, are persons who: (1) are outs
their country of nationality or former habitual residence; (2) have a well
founded fear of persecution due to their race, religion, nationality, membe
ship in a particular social group, or political opinion, and (3) are unable o
owing to that fear, unwilling to return their country of ori¢fiiRefugees can
be divided into two categories, each governed by different policies: thos
seeking protection either from within Canada or at a port of entry, and tho

applying from abroad for resettlement in Canda. * Immigration Act supra, note 7 at s 2(1).
39 |bid.

. . . 40 |hi
Canada’s currenfmmigration Actdoes not mention HIV/AIDS or any N Ibid
Galloway D. Immigration Law. Concord, Ontario:

other disease or illness specifically. However, s. 19(1)(a) of the Act sets ¢, .= " 67 ot 117. see the 1951 UN

the classes of persons who are inadmissible because of their medical cOlconvention Relating to the Status of Refugees,
tion. It states: (1954) 189 UNTS 137, [1969] CTS 29.
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42 Immigration Act, supra, note 7 at s 11(1).
43 Immigration Regulations, SOR/78-172,'s 21.

44 Immigration officers are the officials in charge
of processing in Canada and at its borders; visa
officers are responsible for processing in countries
outside Canada.

45 Immigration Act, supra, note 7 at s 11(2).

46 Citizenship and Immigration Canada, Visitor's
Visa Application Form IMM-5257.

47 Citizenship and Immigration Canada. Medical
Report Form, Section B — Functional Inquiry into
Applicant’s Declaration.

48 Citizenship and Immigration Canada. Changes
to the Role of Designated Medical Practitioners
for Canadian Immigration Medical Examinations.
30 March 1998 [on file].

CURRENT POLICY

19. (1) No person shall be granted admission who is a member
of any of the following classes:
(a) persons who are suffering from any disease, disorder,
disability or other health impairment as a result of the
nature, severity, or probable duration of which, in the opin-
ion of a medical officer concurred in by at least one other
medical officer,
(i) they are or are likely to be a danger to public health
or to public safety, or
(i) their admission would cause or might reasonably be
expected to cause excessive demands on health or social
services.

This provision applies to all classes of persons seeking entry into Canada
other than those specifically exempted from its application by some other
provision of thdmmigration Act The remainder of this section will address
HIV testing and the application of this provision to the various classes of
non-Canadians seeking to enter into and/or remain in Canada.

Visitors
Testing

The Immigration Actdoes not require all visitors to undergo a medical
examination. However, it does provide that every visitor of a “prescribed
class” is required to undergo a medical examindfidvisitors who are
required to undergo medical examinations are listed irintmaigration
Regulationsas:

* visitors in particular occupations where the protection of public health
is essential;

e persons who wish to remain in Canada for longer than six months; and

« visitors who have recently resided in a country where the incidence of
communicable disease is higher than in CaA&dais latter category
may include many residents of sub-Saharan Africa, parts of Asia, and
Latin America.

In addition, if an immigration officer or a visa officErsuspects that a given
visitor might be a threat to public health or safety, or might cause excessive
demands on health or social services, the officer may require the visitor to
undergo a medical examinatiti.

The HIV status of a visitor may become known to immigration authori-
ties in one of three ways.

 First, visitors from many countries are required to fill in a visa applica-
tion form that includes an item asking applicants to disclose whether
they have been “treated for any serious physical or mental disorders or
any communicable or chronic diseas€Xpplicants who do not dis-
close risk denial of entry or removal later if this is discovered.

« Second, if the visitor is required to undergo a medical examination, as
part of the examination the medical officer will ask the visitor if they
have ever tested positive for HIV or any other immune deficiency.

¢ Third, the form used by medical officers during their examination states
that an HIV test should be ordered where “clinically indicatéd.”
According to instructions circulated among examining physicians in
Canada and internationally, “apparently healthy applicants for short
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term temporary visa to Canada should be asked to undergo HIV testing
only if signs of the acquired immunodeficiency syndrome are preent.”

Exclusion

Prior to 1991, the government considered that people with HIV/AIDS repre-

sented a threat to public health. It was government policy that they should not
be allowed to visit Canada. An exception was made for the V International
Conference on AIDS in Montréal in 1989; people with HIV/AIDS were
allowed to enter the country to attend the conference.

In April 1991, the Ministers of Health and Welfare and of Employment an o ,
Immigration jointly announced a new policy for short-term visitors. The pol-Short-term visit (less than six
icy stated that persons with HIV/AIDS did not constitute a threat to publidnonths) should not be denied
health during short-term travel to Canada, and henceforth would be treatedtry or encounter trouble at
like any other visitor to Canada. Those who the border because of their

Asymptomatic HIV-positive
doeople entering Canada for a

posed a risk of becoming a significant burden on the health HIV status.
care system while in Canada would still be generally inad-

missible, or at least subject to medical assessment, but the

new policy effectively means that asymptomatic HIV-posi-

tive people entering Canada for a short term visit (less than

six months) should not be denied entry or encounter trouble

at the border because of their HIV stédtus.

However, even after the new policy was announced, there were still a few
instances of people with HIV being denied entry to Canada:

The new policy got off to a rocky start when an American man,
Craig Rowe, alleged that he was denied entry for a three-day visit
to Montreal on 29 December 1991. He is suing the government,
alleging that an immigration officer told him that he posed a risk
of becoming a burden on the health care system because he was
HIV positive. This was despite Mr Rowe’s being in good health,
having private medical insurance, and possessing a return ticket
indicating that his intended visit was very bfef.

Immigration officials later acknowledged that more training of border per-
sonnel was necessary to ensure uniform application of the short-term visitor
policy.

On 3 August 1994, then Minister of Immigration Sergio Marchi wrote to
the Canadian AIDS Society clarifying the government’s policy. According to
Minister Marchi:

» adiagnosis of HIV/AIDS is not in itself a barrier to visiting Canada,;

» persons with HIV/AIDS do not generally represent a danger to the public
under s 19 of themmigration Act

 the issue is therefore whether visitors with HIV/AIDS would place exces
sive demand on the Canadian health-care system;

it is not normally expected that asymptomatic visitors with HIV would
place any demand on the Canadian health-care system;

« therefore, for the vast majority of short-term visits by persons witt
HIV/AIDS, the excessive demand criterion would not likely be invoked;

* the excessive demand criterion will only be invoked if there is a reason ,, . ... Legal tsues. Ottawa: Library
believe a person would need medical treatment while in Canada, althouof parliament Research Branch, Current Issue
even in this case, a person may still be able to enter the country if thReview 93-78 14 April 1694 (revised 19 Apri

1995) at 6-7.
have made arrangements for treatment and payment; % big
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“We know that it is impossible to
shrink wrap our borders.”

— Elinor Caplan, Minister of Citizenship
and Immigration Canada, 2000

51 Thompson A. No entry for immigrants with
HIV. Toronto Star 21 September 2000: A6.

52 Immigration Act, supra, note 7 at's 11.
53 Immigration Manual IR-3 at 19.

54 See, for example, Citizenship and Immigration
Canada, Immigrant Application Form —
Independent IMM-0008.

55 Medical Report Form IMM-5419, Part B.
56 |bid at Part D.

57 Health and Welfare Canada, Medical Services
Branch. Medical Officers' Handbook: Immigration
Medical Service. Ottawa: Health and Welfare
Canada, 1986, at 4.2.11(5)(e).

58 See supra, note 48 [emphasis in original].
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» the carrying of HIV/AIDS medication is not a ground for refusing
admission; and
the government will provide immigration officers with thorough infor-
mation on the travel policy and implement a training program on
HIV/AIDS for immigration officers.
This policy is still in place. On 20 September 2000, Minister of Citizenship
and Immigration Elinor Caplan reaffirmed that it is not feasible to impose
the HIV test on the millions of visitors and returning citizens/residents who
enter Canada every year, saying: “We know that it is impossible to shrink
wrap our borders®

Applicants for Permanent Residence
Testing

Thelmmigration Actrequires every would-be immigrant to undergo a med-
ical examinatiort? which must be conducted by a physician whose name
appears on a list of designated medical practitici€sgnerally, prospec-

tive immigrants must apply for permanent residence from outside the coun-
try. Exceptions include refugees, participants in the “live-in caregiver” pro-
gram, persons who have been in Canada under a Minister's Permit for five
years, and those who are given special permission to apply for permanent
residence from within Canada because of compassionate and humanitarian
reasons. Medical examinations, therefore, usually take place in the country
of origin.

There is currently no mandatory HIV test administered as part of the
medical examination (this may change in the near future, see infra). As in
the case of visitors, immigration officials can learn that a given applicant for
permanent residence has HIV or AIDS in one of three ways. First, the appli-
cation form requires applicants to disclose any serious ithessl appli-
cants who do not disclose risk refusal of entry or removal or prosecution
after entry. Second, applicants are asked during the medical examination
whether they have ever tested positive for FIVhird, examining physi-
cians may order HIV tests when, in their opinion, it is “clinically indicat-
ed.®® Once a test is ordered, according toNteslical Officers’ Handboqgk
“the protocol with regard to pre-and post-test counseling and consent for
HIV antibody testing should be based upon that required under the jurisdic-
tion where the test is to be performed.”

Instructions have been circulated to examining physicians international-
ly indicating how they should exercise their discretion in ordering HIV tests.
They state that “a test for HIV is not required as routine. Country of origin,
race, gender, and sexual orientation, by itself, is NOT a sufficient reason to
warrant a screening test for HI¥¥'Physicians are reminded that HIV test-
ing is required only when clinically indicated, and the age of the applicant
should be taken into account and “common sense and a realistic estimation
of risk should prevail” when testing is being considered. The instructions
then provide the following “partial list of indications for HIV screening”:

(1) The applicant has a history of receiving unscreened blood transfusions
or blood products or the equipment utilized was reusable with inade-
guate sterilization.

(2) The applicant has unexplained significant weight loss.

(3) The applicant has used intravenous drugs at some point in the past —
especially if the needles were shared.

(4) The applicant’s history/physical examination is consistent with an
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AIDS-defining condition.
(5) The applicant has X-ray evidence of a prior TB infection and is at risk of
having acquired the human immunodeficiency virus (eg, unprotecteg, ront policy holds that persons

sexual intercourse with prostitutes in areas where such HIV transmlssmv(/lith HIV do not themselves

is common). i
(6) The applicant's biologic mother was HIV-positive at the time of the"ePresent a danger to public
applicant’s birth. health and safety.

(7) The applicant has taken part in unsafe sexual practices where the HIV
status of the sexual partner was known to be positive (or where it was rea-
sonable to assume that the partner was HIV-positive).

(8) The applicant has reason to believe that they may be HIV-positive.

(9) Any child for adoption where there is a significant likelihood that the
HIV status of the biologic mother was positive at the time of the child’s
birth.

Despite these instructions, it has been reported that some physicians have

ordered HIV tests even where none of these indicators are fesimbugh

Citizenship and Immigration Canada has denied that this occurs, and has reit-

erated that all physicians are required to follow the guidelines described

abovei? reports of HIV testing in the absence of appropriate indicators per-

Sist.

There is no clear definition of

Exclusion e d din th
o L xcessive demand in the
Prospective immigrants, like visitors, may be excluded from Canada on med-

ical grounds if the examining physician determines that as a result of thejf™dration Act or the
medical condition they are or are likely to be a danger to public health or safBégulations, and Canadian courts
ty, or that their admission would likely cause excessive demands on health iéve offered little guidance on
social service8! how determinations of excessive

No automatic exclusion of people with HIV on public health grounds demand should be made.

Current policy holds that persons with HIV do not themselves represent a
danger to public health and safety. Employment and Immigration Canada has
observed that thienmigration Actdoes not require a medical officer to deter-
mine

whether the exclusion of an individual applicant will in any way
prevent the spread of a particular disease in Canada.... What the
[Immigration Act]does demand is the medical officer’s opinion on
whether an individual applicant’s medical condition is such that the
applicant is likely to be a danger to public health. The distinction is
important; themmigration Actis not intended to stand for a Public

Health Act... A person who is infected with the HIV virus is capa- % Gommunication with Ruth Carey, HIV & AIDS

ble of infecting others and so such a pers@oisntiallya threat to Legal Clinic Ontario, 3 October 2000,
public healthThe real question is whether that person is ‘likely’ to 80 Communication with Dr GA Giovinazzo,
do 5062 Director, Inmigration Health Services, 26 July
2000.
Exclusion based on “excessive demands” on health or social services 5L Immigration Act, supra, note 7 at s 19(1)(a).

However, persons with HIV are generally prevented from becoming permé-Employment and immigration Canada. 1991
. . . . “ . Medical Inadmissibility Review: Discussion Paper.

nent residents because it is considered that they will place “exCessi¥awa, at 45-46 [emphasis in originall

demand” on the public puré&How does an examining physician determine e sypra note 7 at s 19(1)(a).

whether someone will place an excessive demand on health or social ServiGayi v canada (1995), 26 Imm LR (2d) 95 at

es? 98; Choi v Canada (Minister of Citizenship and

: s e ; ; : : Immigration), [1995] FCI No 1068 (TD) (QL);
There is no clear definition of excessive demand irirttmeigration Actor Chun v Canada (Minister of Citzenship and

the Regulations, which courts have called “troubliffigSection 22 of the  immigation), [1998] FCI No 1551 (TD) (QL).
Immigration Regulatior?8 provides a list of factors for medical officers to & supra note 43.
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The general rule is that demands
are to be considered “excessive”
if they are “more than what is
normal or necessary.”

Medical officers must not auto-
matically exclude all persons with
particular medical conditions, but
are to make individual assess-
ments of the demand that each
person is likely to make.

66 (1995), 29 Imm LR (2d) 1 (FCTD), [1995] FCJ
No 1127 (TD) (QL).

57 |bid at para 23 (QL).

58 Boateng v Canada (Minister of Citizenship and
Immigration), [1998] FCJ No 1389 (TD) (QL).

59 Jim v Canada (Solicitor General) (1993), 22 Imm
LR (2d) 261 (FCTD); Choi, supra, note 64,
Yogeswaran v Canada (Minister of Citizenship and
Immigration) (1997), 129 FTR 151 (TD); Mo v
Canada (Minister of Citizenship and Immigration),
[2001] FCJ No 216 (TD) (QL).

70 Jim v Canada, ibid.

1 Ismaili v Canada (Citizenship and Immigration),
supra, note 66; see also Ajanee v Canada, infra,
note 77, Poste v Canada (Minister of Citizenship
and Immigration), supra, note 33; Fei, supra, note
33, Lau, supra, note 33; Cooner v Canada (Minister
of Citizenship and Immigration), [1999] IADD No
412 (QL); Canada (Minister of Employment and
Immigration) v Jiwanpuri (1990), 10 Imm LR (2d)
241 (FCA).

72 Citizenship and Immigration Canada,
Operations Memorandum IP 96-08/OP 96-05
(1996).
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consider in determining whether a person is likely to be a danger to public
health or to cause excessive demands on health or social services. However,
in the case dbmailiv Canada (Minister of Citizenship and Immigrati$f)

the Federal Court found that, as a result of 1992 amendments to the
Immigration Act s 22 of theRegulationsvas technically beyond the juris-
diction of the federal government insofar as it applied to determinations
of excessive demand. The section was found to be applicable only to
determining when a person is likely to be a threat to public health.
Therefore, the court ruled that the “excessive demands” provision of the
Immigration Act'must be interpreted without reference to the provisions of
section 22 of the Regulatiorf8’Despite this ruling, on at least one subse-
quent occasion, the court itself, seemingly unaware dithaili decision,

has considered the factors in section 22 of the Regulations in reviewing an
immigration officer's decision that an applicant was medically inadmissible
on the basis of excessive demaftds.

Canadian courts have offered little guidance on how determinations of
excessive demand should be made. The general rule is that demands are to
be considered “excessive” if they are “more than what is normal or neces-
sary.%° This has been interpreted by Citizenship and Immigration Canada to
mean that demand is excessive any time it is greater than that of the average
Canadiarf® The courts have also affirmed that the determination of “exces-
sive” is to be made on an individual, case-by-case basis. Medical officers
must not automatically exclude all persons with particular medical condi-
tions, but are to make individual assessments of the demand that each per-
son is likely to maké*

In response to thismaili decision, an operations memorandum was cir-
culated among medical officers (most of whom are located outside Canada,
given the general requirement that an application for landing be made from
outside the country) outlining how they should exercise their discretion
when considering whether a particular applicant is likely to make excessive
demands on government services. It stated that “[m]edical officers must now
interpret A19(1)(a)(ii) in view of all the reasonable information available to
them. They must not restrict themselves to the factors in the former
Regulation 22. They should also consider other relevant faétors.”

The factors pointed out in the memorandum include:

¢ medical reports;

 availability of health or social services and, if available, whether they are
in short supply;

¢ whether medical care or hospitalization (short- or long-term) is required,;

» whether (short- or long-term) home care is required;

¢ whether the person’s condition is likely to respond to treatment or is
chronic, requiring on-going monitoring or treatment on an indeterminate
basis;

e any report by school boards, social workers or other social service
providers on the likely costs associated with a person and/or class of per-
son’s admission; and

« whether special education, occupational therapy, physiotherapy, or other
rehabilitative devices are required on a short- or long-term basis.

After considering these factors, the medical officer states the reasonable or
likely medical or social services that a given immigrant will require. There
is no definite time period for which projected costs are to be assessed.
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Generally, although there is no express rule or instruction to this effect, exam-
ining physicians will compare the expected demand of the applicant over the
first five years following admission. If the average annual demand that the
applicant is expected to make is higher than that of the average Canadian, the
medical officer may determine that the individual has a medical condition that
justifies refusal under s 19(1)(a)(ii) of thmmigration Act’

Procedure: The Medical Officers’ Handbook

According to the directives in thdedical Officers’ Handbogkexamining
physicians are to assign a case code to each applicant indicating their medical
status, and then forward the code and its basis to immigration officers. These
classifications are based on five criteria that are graded on a seven-point scale,
which include risk to public safety or health (H); expected demand on health
or social services (D); response to medical treatment (T); need for surve%—enerally examining physicians
lance (S); and potential employability or productivity (E). Based on the grades. '

the applicants receive in each of these five categories, they are assigned $fibassess the expected demand

of the fo”OW|ng case Codes: of the applicant over the first five

. . . - . ears following admission.
M1: there is no health impairment sufficient to warrant exclusion; y g

M2: the applicant has a medical condition and could pose a risk
to public health but exclusion is not warranted;

M3: the applicant has a condition that will place some demand on
health or social services, but the demand is not excessive and does
not warrant exclusion;

M4: the applicant has a condition that represents a danger to
public health and safety and is presently inadmissible, but the con-
dition may respond to treatment and the person might be admissi-
ble in the future;

M5: the applicant has a condition which might reasonably be
expected to cause excessive demands on government services, but
the condition might respond to future treatment and the person
may be admissible in the future;

M6: the applicant has a condition that renders them likely to be a
threat to public health and safety and precludes admission at pres-
ent and in the foreseeable future;

M7: the applicant has a condition that will place excessive
demand on government services which is not expected to decrease
in the future and precludes admission at present and in the fore-
seeable future.

The instructions and information regarding HIV/AIDS in tiMedical
Officers’ Handbookinclude a sample case code assignment for prospective
immigrants with HIV/AIDS. It reads:

“HIV pOSitiVG H4D4T4S]_E4M 7
AIDS H4D4T481E4M 7” 74 3 Dr GA Giovinazzo, Director, Immigration

Health Services, indicated that, in practice, medical

In practice, people with HIV are generally assigned case codé> M7 .officers often decide that the person is likely to
Somerville and Wilson have expressed concern that this classificatid® excessive demands only when their
ands significantly exceed those of the average

. .. d
system actually precludes the individual, case-by-case assessments tha@lﬁ@anzsupra, note 59.

Immigration Actprescribes: 74 Medical Officers' Handbook, supra, note 56 at
his classification i £ h . 42.11(6)(b)(1).
This classification is SUppOSGd to be a summary of the various 75 Communication with Dr GA Giovinazzo, supra,

factors looked at by the medical officer in determining the note 59.
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The concern is that the use of
case codes precludes the proper,
case-by-case assessment of the
individual’s condition and all
relevant circumstances.

There are at least five cases in
which a person living with HIV
has succeeded in obtaining
permanent resident status in
Canada after being found
medically inadmissible.

6 Somerville & Wilson, supra, note 4.
7 Ajanee v Canada (Minister of Citizenship and

Immigration) (1996), 33 Imm LR (2d) 165 (FCTD).

78 Dawkins v Minister of Employment and
Immigration (1991), 45 FTR 198 at 204 (FCTD).

9 Ajanee, supra, note 77 at para 28.
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individual's ability to be a contributing member of society. But
these codes could be used to exclude people with certain dis-
eases. Rather than looking at the individual’s ability to con-
tribute to Canada and whether his or her health status is likely to
interfere with this contribution if the applicant is found to be
HIV positive he or she may be automatically labelled an M7 and
excluded on that basis. In other words, the concern is that the
codes are being used to state a particular medical condition and
to exclude an applicant on that basis, rather than on a proper
evaluation of the individual’s condition and all relevant circum-
stances. The medical officer looks up a particular condition in
the Medical Officer's Handbook and sets forth the applicable
codes in the prospective immigrant’s medical profile.... [T]his
procedure appears to limit, almost prohibit, the proper exercise
of discretion by the medical officer and sets up a regime of rub-
ber stamping certain conditions as being an excessive demand
and therefore excluding the applicant automatic¢élly.

In Ajaneg’” the Federal Court considered whether the use dfitical
Officer's Handbookencourages examining physicians to automatically
exclude persons with particular diagnoses and thus “fetters the discretion”
of the medical officer. In that judgment, MacKay J quoted Cullen J's
description of the proper function of guidelines such as the ones in the
Medical Officers’Handboak

Care must be taken so that any guidelines formulated to struc-
ture the use of discretion do not crystallize into binding and con-
clusive rules. If the discretion of the administrator becomes too
tightly circumscribed by guidelines, the flexibility and the judg-
ment that are an integral part of discretion may be'3ost.

MacKay J held that use of the Handbook does not amount to an improper
fettering of physicians’ discretion. However, he qualified his opinion, stating

that:

Medical Officers may utilize and apply the rules set out in the
Medical Officer's Handbook, but they must be flexible and look
beyond the guidelines to decide whether an applicant is med-
ically inadmissible on the basis of his or her individual circum-
stances. The medical officers must look upon the Medical
Officer's Handbook as simply one of the elements of evidence
to be considered in assessing individual cases. The weight
assigned to the guidelines in the Handbook may vary in light of
the circumstances of each cése.

The reasoning iAjaneewas endorsed wholeheartedly in a decision released
shortly thereafter. lhudwig Nadon J reiterated that:

Medical officers must be careful not to apply the
Handbook too rigidly; they must be flexible enough to
look beyond the guidelines in the Handbook and decide
the admissibility of each applicant on the basis of that per-
son’s individual circumstances. If medical officers deter-
mine that they are bound by the Handbook and cannot
diverge from its guidelines, that would be a fetter on their
discretion.... It is also arguable that it would not be unrea-
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sonable for medical officers to place a great deal of weight
on the Handbook. Unlike guidelines, which reflect govern-

ment policy, the Handbook reflects common medical

knowledge and practice. As such, it is similar to medical

journals and textbooks.... Medical officers must therefore
examine the applicant’s particular circumstances in light of
these guideline®.

If, after an individual assessment of a given applicant’s medical condition, the

medical officer determines that an applicant can be expected to place exces-

sive demands on health or social services, the opinion is forwarded to the visa

or immigration officer. Although the visa or immigration officer does not have

the authority to overturn medical diagnoses, the officer is required to look &tLudwig v Canada (Minister of Citizenship and

the reasonableness of the opirfibRor example, visa or immigration officers 77 97co) (19961 FCNo 474 (TD) (U

must be sure that all appropriate evidence was co_n_sﬁfe&ad,that there is s ¢y example, see: Deol, supra, note 32; Afir v

a clear link between the applicant’s medical condition and the likelihood Offinister of Employment and Immigration (1983), 49

excessive deman@dVisa and immigration officers are required to refer back NR 185 Mohamed v Minister of Employment and
. . . . . Immigration (1986), 68 NR 20; Badwal v Minister

to the medical officers for review of any medical report form that has 0bvious§ empioyment and immigration (1989), 9 Imm LR

error$* or is “vague, insufficient, ambiguous, or uncertain, or [if] their opin- (2d) 85 (FcA).

ion was not reasonable at the time it was rendépdéithere are no such  * Gingiovenanu v Canada (Minister of Employment

errors, the applicant will be considered medically inadmissible and will by ™™ot (98T eI o 1456 (ETD)

denied landed immigrant status.

. K R i . . 83 Operations Memorandum, supra, note 72.
The applicant is then entitled to a letter in which the reason for the inadr

missibility is provided3.5 85 Uppal v Minister of Employment and
Immigration, [1987] 3 FC 565; 2 Imm. LR (2d) 143
Appeals (CA); liwanpuri, supra, note 70; Mohamed

. . . ... . Nargisb: Moh: d Ali) v MEI [1986] 3 FC
If a sponsored “family class” applic&who is HIV-positive is found med- gy a0 Y ME HEEe)

ically inadmissible on “excessive costs” grounds, teponsorhas an auto- .
7o .. . . .. 86 See Immigration Manual, OP 14 at s 4 and OP
matic right to appeal the decision to the Immigration Appeals Division of thg 4 s 4.
Immigration and Refugee Board. The appeal can be based on mistake of faetmiy-class applicant” is a person who has
or law, or on the ground that “there exist humanitarian and compassionalte'z.:En SZQHSOTGd by a close family mef(;nbeerth is
. - - . a Canadian citizen or permanent resident. Family
considerations that warrant the granting of special réﬁﬂdur_tg have ruled 7 ers that can be sponsored are defined in
that, on such an appeal regarding whether there are sufficient humanitari@immigation Regulations at s 2(1). A sponsor
and compassionate considerations to warrant granting landing to the medicgertakes to provide for the applicant for up to
. . . . . 10 L/ears‘ Sponsored applicants are generally
ly |n<’_;1dm|SS|bIe person, the issue 01_‘ their possible deman(_j_on healt_h Or SOCYRhteq permanent resident status without being
service systems is not to be considered as a countervailing consid€rationssessed under the “points system” used to assess
Although not stated in the cases, certainly to do otherwise would arguab!_isfe.pe“de”t immigrants. However, sponsored
. . X . . applicants are still required to meet the medical
violate the equality rights protected by the Charter: it would be blatant diSgiteriain the mmigration Act.
crimination to require the person with a more serious illness or disability t@ immigration Act, supra, note 7 at s 77(3).
bring forward a more compelling case of humanitarian and compassionagteipal v Canada (Minister of Citizenship and
reasons to justify granting landing than a person who is also medically inag¢jxmigration), [1997] 1 FC 352, [1996] FC) No
issible but who h | fl d% 1380 (TD) (QL); Sandhu v Canada (Minister of
missible but who as_ aless costy COI’]. rgon. . ) . Citizenship and Immigration), [2000] FCJ No 1398
However, for an independent applicant, there is no automatic right ofu).
appeal of a decision of medical inadmissibility. The applicant may only apply’ Note, however, that this discriminatory rea-
to the Federal Court for judicial review of the decisibihe application for ~ Sonn¢ s precisely that adopted by the
L . X . Immigration Appeal Division in Jugpall v Canada
judicial review can only be based on mistakes of law or fact. Compassionai@nister of Citizenship and Immigration), [1999]
and humanitarian considerations cannot form the sole basis for the court'(’é@D N°f600 (QLh)randdin SanthV)CTnada]
. P . Minister of Citizenship and Immigration), [1999
review th_e Orlglnal decision. . . . . . |IADD No 970 (QL). In the Sandhu case, this was
There is one reported case in which an independent applicant sought ju@lierturned by the Federal Court Trial Division,
cial review of a visa officer’s decision that he was medically inadmissible. O@(:g_:g”;'fedcé';ﬁ:niﬁﬁ ?rga:‘i‘igagzgd‘h" f;’”;“: the
. . . . Inai I | X u, su N
the facts of that case, the court rejected his argument that the medical infQg;, g,
mation on which the decision was based was not up t§%date. 91 Immigration Act, supra, note 7 at s 82(1).
There are at least five cases in which a person living with HIV has: sigh v canada (Minister of Citizenship and

succeeded in obtaining permanent resident status in Canada after beimgjration), [2000] FCI No 1297 (TD) (QL).
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There are at least five cases in
which a person living with HIV
has succeeded in obtaining
permanent resident status in
Canada after being found
medically inadmissible.

9 Paslawski v Canada (Minister of Citizenship and
Immigration), [1999] IADD No 151 (QL).

9 |bid at para 13, citing Mahoney J in Canada
(Minister of Employment and Immigration) v Burgon
(1991), 13 Imm LR (2d) 102 (FCA).

9 |bid at para 9.

% [1994] IADD No 270 (QL).
97 Ibid.

% [1998] IADD No 1335 (QL).
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found medically inadmissible; there has also been at least three reported
unsuccessful cases. In each of the successful appeals, the decision was based
on compassionate and humanitarian considerations rather than a finding that
the HIV-positive applicant would not in fact place excessive demands on
health or social services.

Successful appeals

In Paslawskiv Canada®® a Canadian citizen appealed the refusal to
approve the sponsored application of his wife, who is HIV-positive. He did
not contest the finding that she would have placed excessive demands on
government services. However, he argued successfully that due to their
marital relationship, there existed compassionate or humanitarian consider-
ations to warrant the granting of special relief. Although Singh J ultimately
based his decision on the “love of a husband and wife and their natural
desire to be togethet”’he devoted a considerable part of his judgment to
the positive assessment of the applicant’s health and the medical finding that
she “is likely to continue to do well for at least the next 10 years and prob-
ably well beyond thaf?® While it did not disadvantage the applicant in this
particular case, it should be noted that, in light offripal decision noted
above, the consideration of whether she was likely to require medical care
in the coming years was incorrect. The focus should have been solely on the
humanitarian and compassionate considerations.

The case dKeelsv Canada (Secretary of Statéinvolved a married man
and woman both living with HIV. The husband applied for permanent resi-
dence, but his application was denied by the visa officer; he was found med-
ically inadmissible on the basis of “excessive costs.” His Canadian wife
appealed. Although the issue of whether the refusal was valid was brought
up before the hearing, the parties finally agreed not to argue this issue. As a
result, the appeal was based only on compassionate and humanitarian
grounds. The tribunal took a less generous approach thHaslawskito
family reunification, ruling that

the desire for family reunification is not, in and of itself, a basis
for allowing an appeal on humanitarian or compassionate
grounds, because family reunification is the common feature of
all family class sponsorship applications. The issue really is
whether there are exceptional circumstances in this case which
in some way justify the granting of special relief, quite apart
from the natural and normal desire for family members to be
reunited?”

Ultimately, however, the tribunal did rule that there were sufficient humani-
tarian and compassionate reasons to allow the appeal. It found that because
the husband and wife were both HIV-positive, had a child together, and did
not have an extensive support network, the family members were particu-
larly dependent on each other.

In Colterjohnv Canada (Minister of Citizenship and Immigratighp
husband contested the refusal of his HIV-positive wife’s application for per-
manent residence. Unlike tiRaslawskiand Keelscases, not only did the
husband ask for special relief on humanitarian and compassionate grounds;
he also challenged the finding that his wife would in fact cause excessive
demands on health or social services as a result of her HIV infection. The
tribunal chose to dismiss his argument against the finding of excessive
demand on the ground that there was insufficient evidence to support it. As
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in PaslawskandKeels the appeal was allowed on compassionate and human-
itarian grounds, based on the couple’s marital situation and their inability to
settle elsewhere.
In Gretchenv Canada (Minister of Citizenship and Immigratigh}he
Canadian adoptive parents of an orphan from Romania with HIV and multi-
ple other disabilities sponsored the application for immigration of their child
(whose younger sister they had already adopted and brought to Canada). The
application was refused on the ground of medical inadmissibility. The feder-
al Minister of Immigration did not indicate opposition to the child’s entry into
Canada, and would have granted a Minister’s Permit had the provincial gov-
ernment in question not refused agreement. The parents successfully appealed
on humanitarian and compassionate grounds; the adjudicator of the
Immigration Appeal Division found that the conditions of this case “do excite
in the Board the desire to relieve the misfortune” of the child and her adoptive
parents.
In Alziphat v Canada (Minister of Citizenship and Immigratigf) a
fgth_er sponsored Fhe ap_plic_:a_t?on of his HIV-positive son from Haiti. After arpe qutcome of appeals of
finding of meqllcal |nadm|53|blllty, the father successfully appealed the remsa‘lmedical inadmissibility” refusals
on humanitarian and compassionate grounds. The adjudicator found a str n% .
connection between the son and the father and his wife, that the biologic°ed On compassionate and
mother was not capable of properly looking after the son but the father's wifémanitarian considerations is
who had a strong connection with the child was better equipped, and that tHepredictable.
son missed his younger brother (already living in Canada with the father).

Unsuccessful appeals

In three reported cases, sponsors have been unsuccessful in sponsoring their
HIV-positive spouses for immigration to Canada as permanent residents.
In Jijimberev Canada (Minister of Employment and Immigratigii)a
husband appealed the refusal to allow his HIV-positive wife to immigrate. He
did not challenge the finding of medical inadmissibility, but based his claim
on humanitarian and compassionate considerations. An ethnic Hutu original-
ly from Burundi, his wife was under the protection of the UN High
Commissioner for Refugees in Rwanda. He had no other family in Canada,
and was himself HIV-positive. However, the Immigration Appeal Division
stated that he had chosen to have unprotected sex with his wife knowing the
risks of infection and that his economic situation was such that he could not
support another person likely to become sick, in addition to his own health
expenses. Noting that he was alone in Canada, the adjudicator concluded he
could not count on the support of family. The adjudicator somehow reached
the view that there were not sufficiently compelling reasons to justify the spe-
cial measure of allowing his medically inadmissible wife to immigrate to
Canada on humanitarian grounds.
In Marchandv Canada (Minister of Employment and Immigratiéi?)a
wife appealed the refusal of her application to sponsor her HIV-positive hus-
band from Haiti on medical inadmissibility grounds. She claimed that the
diagnosis was incorrect, but did not provide convincing proof to the contrary.
The adjudicator seemingly felt it necessary to describe her as “very impru-
dent” for having married a person without a good idea as to his health stat;,g?lgg 4] 1ADD No 635 (OL).
and as being “extremely reckless” for having had unprotected sex with hing, [1095] DSAI No 1229 (OL) [DSAI i the
after knowing of his HIV-positive diagnosis, although the adjudicator also feltrench version of the IADD database on QL].
that, in fact, she knew the diagnosis of HIV infection was correct and was takw [1994] psal No 582 (QL).
ing the risk of unprotected sex as she claimed she was not. The adjudicat®ri94) bsa No 592 (QL).
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103 [1997] IADD No 1899 (QL).
104 |bid at para 4.

105 Mo, supra, note 69 at paras 37, 42; see also:
Deol, supra, note 33 and Litt, supra, note 33.
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also stated, seemingly without considering any evidence on these points,
that [TRANSLATION] “it is widely known that people with AIDS need
expensive care and that such care is limited. There is a lack of medications
to treat them, and a lack of shelters in which to house them.... For the
moment, [the husband’s virus] is in a period of incubation. He does not yet
have AIDS. Sooner or later, the disease will declare itself and at that time
that he will become an excessive burden on our limited resources. | am
unable to evaluate when [he] will develop the disease.”

Finally, an appeal was dismissed in the cas®aginskiv Canada
(Minister of Citizenship and ImmigratigH)® where a father contested the
exclusion from Canada of his HIV-positive son, who was declared inadmis-
sible on both medical and criminal grounds. Again, the validity of the refusal
was not contested, but rather the father sought relief on compassionate and
humanitarian grounds. The panel, after describing the applicant’s criminal
past and noting that he was very likely to require expensive medical treat-
ment, found that “this case is not an appropriate one for the exercise of the
Appeal Division’s discretionary relief. In [our] view, the circumstances of
this case, when assessed in their entirety, are not of the kind warranting
extraordinary relief°4

Conclusions regarding appeals

A number of points can be extracted from these cases:

First, the outcome of the appeals based on compassionate and humani-
tarian considerations is necessarily unpredictable. Tribunals view the relief
as “extraordinary” and not necessarily justified simply because of marital or
familial bonds.

Second, the potential costs that the applicant may place on health or
social services may be considered in determining whether relief on com-
passionate and humanitarian grounds is justified, even though the current
weight of legal authority indicates that this is legally incorrect and consti-
tutes reviewable and reversible error on the part of the panel or adjudicator
hearing an appeal on humanitarian and compassionate grounds. It appears
that someone with a more promising medical prognosis is more likely to be
granted landing on compassionate and humanitarian grounds despite a find-
ing of medical inadmissibility.

Third, there has not yet been a case where a tribunal seriously questioned
the validity of the finding that a person with HIV will necessarily place
excessive demands on health or social services. Yet Canadian courts have
held that it is wrong to simply assume, based on an applicant’s medical con-
dition alone, that the applicant will place “excessive demands” on these
services. Instead, a proper assessment of likely costs is required: “merely
suffering from a disease or disorder does not render a person inadmissible:
it is the effect of the disease that it is critical to the determindtidn.”

Finally, there do not appear to have been any cases in which HIV-
positive immigrants outside the “family class” have succeeded in getting
refusals based on “medical inadmissibility” overturned. This is not surpris-
ing: as noted above, unsponsored applicants cannot argue their case on
“humanitarian and compassionate” grounds, and are limited to simply argu-
ing that the initial decision of medically inadmissibility is factually or legal-
ly wrong. But, thus far, tribunals have based their decisions granting perma-
nent residence to medically inadmissible HIV-positive individuals on
“humanitarian and compassionate” grounds, rather than overturn the origi-
nal decision that the person will necessarily place excessive demands on
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health or social services. The tribunals have yet to pronounce on whether it is
reasonable to find that a person living with HIV will, merely by virtue of their
HIV infection, place excessive demands on health or social services.

Refugees

“Convention refugees” are persons who are outside their country of national-

ity or habitual residence, and are unwilling or unable to return to their home

country owing to a well-founded fear of persecution for reasons of race, reli-

gion, nationality, membership in a particular social group, or political opinion.

In Canada, the basic rule is that refugees who appear at the border or who are

in Canada have a right to stay in the country no matter what their health sta-

tus. As a result, once it is determined that an individual in Canada or at its bor-

ders is in fact a refugee, that individual cannot be excluded from the country

for testing positive for HIV. Convention refugees within
Canada is bound by the 1951 United Nations Convention Relating to th€anada have a right to remain,

Status of Refugeé@GAccordlng to Article 33 of the Convention, states that regardless of their medical

have acceded to the Convention may not expel or return a refugee to a coun- ...

try where the refugee’s life or freedom is threatened. This is referred to as tﬁ%nd't'on'

principle ofnon-refoulementA country in which a refugee is seeking asylum

can expel a refugee only in one of two circumstances:

a) if the refugee constitutes a “danger to the security of the country [of asy-
lum]” or

b) if the refugee has been convicted of a “particularly serious crime” and
therefore “constitutes a danger to the community of that country.”

The Article does not provide for any exception to the principlaoofi
refoulemenbn public health or economic grounds. (Essential medical care for
refugee claimants in Canada whose claims have not yet been adjudicated —
and who are therefore not permanent residents entitled to coverage under the
public health insurance plan of the province in which they are located — is
covered by the Interim Federal Health Program (IFHP) administered by
Citizenship and Immigration Canada.)

Because Atrticle 33 of the Convention precludes a state from expelling or
returning a refugee, a strict reading requires states to admit only those
refugees who are at or within its borders. Refugees in other countries are not
caught by Article 33, and therefore the Convention has generally been inter-
preted as not imposing any positive obligation on states to accept refugees
who are situated in other countries.

Canada has reflected the distinction between refugees in Canada and those
outside Canada in its legislation by creating separate legal regimes for the two
kinds of refugee claimants. As outlined below, under these regimes, persons
in Canada found to be Convention refugees are not subject to the medically
inadmissibility criterion in thdmmigration Act whereas refugees outside
may be excluded as medically inadmissible.

Refugees in Canada

Persons claiming to be Convention refugees from within Canada or at its
. . . . 106
borders may seek to have their claim determined by the Convention Refugee”® " *
Determination Division of the Immigration and Refugee Board (CRBD). 'E‘;”'g'a“‘J”A“* supra, ”‘l’t”a““(:)'h
. . . . P Ibid, s 46.01. For example, persons who have
TheImmigration Actsets out which claims are eligible to be referred to the .. o refugee claims that have either been
CRDD108 denied or abandoned, and persons who have
Where such persons’ claims are successful, they are granted various rigP& recognized as Convention refugees by a
. . . . . . country other than Canada to which they can be
as Convention refugees. First, section 4(2.1) ofrtimigration Actprovides returned, are ot eligible to have their claims

that Convention refugees in Canada have a right to remain in Canada excejpimined by the CRDD.
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110 |mmigration Act, supra, note 7 at s 46.04(1) and
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113 |bid at s 2(1).
114 Citizenship and Immigration Canada.

Operations Memorandum 1S 93-19(a), issued 17
June 1993.

15 |mmigration Act, supra, note 7 at s 11.4(1).
16 |Immigration Regulations, supra, note 43 at
s 2(1).

17 Communication from G Sadoway to R
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nying factum in “X” v Minister of Citizenship and
Immigration (FCTD), dated 13 December 1999
[on file].

18 Bjll C-11, supra, note 6 at s 97(1)(iv).
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in certain cases where they have committed serious criminal offences.
Convention refugees also have a right to seek an employment authoriza-
tion1%% Finally, the Immigration Actstates that persons recognized as
Convention refugees by the CRDD “shall” be granted lantifhgvhile

there are some exceptions to the landing requirement listed in that provision,
medical condition is not one of them. As a result, persons in Canada deter-
mined to be Convention refugees have a right to stay in Canada, to work in
Canada, and to become permanent residents of Canada regardless of their
medical condition.

Although refugee claimants are required to undergo a medical examina-
tion “within such reasonable period of time as is specified by a senior immi-
gration officer,*1* a Convention refugee’s medical condition will have no
(legal) bearing on their right to remain in Canada. As a result, refugees may
be required to undergo HIV testing under the same conditions as all other
immigrants, but any positive test result will not be a bar under the law to
admission into Canada.

Persons at risk who are not Convention refugees

Refugee claimants in Canada who are found not to meet the definition of
Convention refugee by the CRDD may apply to become a member of the
Post-Determination Refugee Claimants in Canada (PDRCC)-Hadwy

will be eligible to apply for permanent residence if their removal from
Canada would subject them to an “objectively identifiable risk” that would
apply in every part of the country to which they would be returned and
would not be faced generally by other individuals in or from that country.
The risk has to be the person’s life, or a risk of “extreme sanctions” or “inhu-
mane treatment3 Citizenship and Immigration Canada has stated that the
objective of establishing this PDRCC class was to “provide a ‘safety net’ ...
[for] persons who might fail to meet the Convention definition, but who
nonetheless should not be removed because they would be facing a person-
al risk of serious harni**

Like Convention refugees, persons in the PDRCC class are exempted
from the medical inadmissibility provisions of themigration Act11®
However, there is a very significant limitation on the protection afforded by
the PDRCC rules: the risk to the immigrant’s life that might entitle a person
to remain in Canada can be any risk “other than a risk to the immigrant’s life
that is caused by the inability of that country to provide adequate health or
medical care® Therefore, people with medical conditions who are at risk
of death, extreme sanctions, or inhumane treatment may be able to remain
in Canada even if a claim for refugee status fails, but only if the risk arises
from something other than the fact that they cannot receive adequate health
care in their country of origin. People who will die or face other serious
harms by being returned to a setting of inadequate health care are denied the
benefit of the PDRCC class.

This exclusion would seem to be at odds with the objective of placing
security ahead of economic considerations, which is already reflected in the
fact that persons in the PDRCC class need not be medically admissible to
remain in Canada. It has been challenged as violating constitutional rights to
life and security of the person (Charter section 7), as well as amounting to
discrimination on the basis of disability in violation of equality rights
(Charter section 15), but as the case was settled, the issue was not decided
by the courtd!” (The same provision is maintained in the proposed new leg-
islation and may be subject to challeftse.
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Refugees outside Canada

Persons who meet the definition of a Convention refugee but who are outside
Canada and se_ek permanent resid_ence _in Car_lada_ are not subject to the spggi@ly current law, refugees
refugee determination process outlined inlthmigration Act They are also
not granted the same set of rights and privileges as those in Canada found
be Convention refugees. They can, however, be considered “Conventidf _ )
refugees seeking resettlement,” which is a subcategory of the general clastf may be denied entry into
immigrants. Canada on the basis of medical
Thelmmigration Actprovides that categories of immigrants prescribed byinadmissibility.
regulation may be granted landing for reasons of public policy or for com-
passionate and humanitarian reaséhi order to give effect to that policy,
certain categories of immigrants have been created; immigrants in those class-
es are subject to special landing requirements. In addition to Post-
Determination Refugee Claimants in Car&tigthe PDRCC class just dis-
cussed above), included under this rubric are Convention refugees seeking
resettlement! and the Humanitarian Designated Cladsgs.
Immigrants who are included in these various humanitarian categories do
not have the same right to remain in Canada as Convention refugees in
Canada, but generally have to meet less stringent requirements than inde-
pendent immigrants. Convention refugees seeking resettlement need not qual-
ify under the “points system” by which independent immigrants’ applications
are assessed, but must nonetheless demonstrate that they will be able “to
become successfully established in Can&tarhis determination is based
on the age of the applicant, level of education, work experience and skills,
number and age of accompanying dependents, and personal suitability of the
applicant and accompanying dependétftén addition, applicants must be
sponsored or have sufficient financial resources to support themselves. They
may be sponsored either by a private group or by the government, which pro-
vides settlement costs for a specified number of refugees eaéfyear.
Convention refugees seeking resettlement are, like all other immigrants, immigration Act, supra, note 7 at s 6(3) and
required to undergo a medical examination. In addition, as they are treatedﬁérts
a class of immigrants and not subject to the same regime as refugees, m%fﬁ’—'d atsiid
bers of the various humanitarian classes are subject to the medical i”admii?ﬁ?ﬁf:;:::ﬁfﬁﬂ; Sﬁ‘;‘:; ’C‘;‘T;‘:s::i:si;
bility provisions in thdmmigration Actwhereas refugee clalmant.slalready N o two categories: (a) pergons outside their
Canada are not. Therefore, those who are found to be HIV-positive are gen@titry of origin who do not meet the definition

ally denied entry into Canada in the same manner as other immigfants.  of Convention refugee but who have been and
continue to be personally and seriously affected

H|V/A|DS as the Basis Of a Refugee C|a|m by massive human rights violations, armed conflict,

. . or civil war in their country of origin (known as
Not only must persons with HIV/AIDS in Canada who are found to bene Country of Asylum class); and (b) persons
Convention refugees be granted the right to remain in Cafesétebeing ~ ffom particular countries identified in the
. . . . Regulations who are still residing in their country
dlagnoged HIV-_posmve, but, in some cases, persons might be granted rgfuge@igin and who have been unfairly imprisoned
protection preciselpecausehey are HIV-positive. In order for such a claim or afected by ciil war or armed confiict in their
to be successful, claimants would have to demonstrate that thefn oferun orwoudit he defriion of
K X e . nvention refugee if they were outside their
have a well-founded fear of persecution owing to their “membership in a pagountry of origin (known as the Source Country
ticular social group.” Claimants would also have to show that they weregsass)
unwilling or unable to avail themselves of the protection of their country of** immigration Act,supra, note 7 at s 6(L).
i i 124 Immigration Regulations, supra, note 42 at s
habitual residence. 100
There have been several cases in which HIV/AIDS-based persecution hé% '
. . . 27 alloway, supra, note 40 at 176.
been a basis for a successful refugee claim in CanadRe BPE?’ the 12 Communication with Dr GA Giovinazzo
Immigration and Refugee Board accepted that the claimant, if returned $@ya note 5o '
Mexico, would face inadequate state protection from harassment as a gay n¥apiss7] crRob No 215 (QL).

and would also be persecuted as person who is HIV-positif&e BPK!?8 128 [1996] CRDD No 88 (QL).

gtside Canada are required to
8ergo a medical examination
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129 [1996] CRDD No 65 (QL).

130 Written communications from R Hughes,
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Barrister & Solicitor (13 March 2001), and T
Quandt, BCPWA (14 March 2001). Successful
claimants have been from countries such as:
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Philippines, Antigua, St Vincent, Jamaica, and Peru.

131 [1997] CRDD No 251, No T95-07647 (QL).
See also Wilson S. HIV-positive refugee admitted
into Canada. Canadian HIV/AIDS Policy & Law
Newsletter 1995; 1(3): 5.

132 UN General Assembly Resolution 217 A (lll),
UN Doc A/810.

133 Article 17, International Covenant on Civil and
Political Rights, (1976) 999 UNTS 171, [1976]
CTS 47 (ICCPR).

134 Article 11(1), International Covenant on
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the Board accepted that a gay man with HIV from Singapore had good
grounds for fearing persecution based on his sexual orientation and “AIDS
condition.” InRe YH) 2%he Board accepted that being an immediate fami-

ly member of a person with HIV/AIDS could constitute membership in a
“particular social group” that could face persecution (although on the facts
it rejected the unrepresented Romanian claimant’s claim of a well-founded
fear of persecution because it felt that he had an “internal flight alternative”
to move within Romania to avoid persecution). There have been a number
of other, unreported cases in which refugees have successfully claimed asy-
lum in Canada as a result of persecution based on their HIV Satus.

The most extensive and significant discussion of HIV/AIDS as a basis for
refugee claims is in the caseRé TNL3' where a Polish former drug user
with HIV was found to be a Convention refugee as a result of persecution
faced by people with HIV/AIDS in Poland.

The Immigration and Refugee Board held that the harm feared by the
claimant was serious enough to constitute persecution (as opposed to mere
discrimination, which would not be sufficient to support a refugee claim). In
addition to factors such as denial of medical care to people with HIV, the
majority noted that people with HIV (together with drug users, with whom
they are closely associated in Polish society) faced such violent threats as
firebombing of their homes to drive them out of their communities.

The Board affirmed that the denial of so-called “core human rights” such
as the right to physical integrity guaranteed in Article 3 of the Universal
Declaration of Human RigHf& constitutes persecution. The Board also
went on to state that in some circumstances, the denial of so-called “lower-
level rights” (such as the right to personal privEéyhe right to housing*
the right to international movement and choice of resid&ftiee right to
work 36 the right to medical caf€ and the right to social secufi) may
also amount to persecution. The Board stated that

[wlhile the standard of persecution for some rights is less
absolute than for others, where a minority of the population,
such as persons who are HIV-positive, is excluded from the
enjoyment of lower level rights then we are no longer dealing
with mere discrimination but with persecuti&h.

It was also held that the Polish government was not taking sufficient initia-
tives to protect people with HIV and AIDS in Poland from the persecution
they sulffer.

However, to meet the definition of a Convention refugee, it is not suffi-
cient merely to have a well-founded fear of persecution and for the country
of origin to fail to protect the refugee claimant. In addition, the persecution
feared must be based on one of the five grounds listed in the Convention
refugee definition: race, religion, nationality, political opinion, or member-
ship in a particular social group. The Immigration and Refugee Board stat-
ed that “membership in a particular social group” refers to groups defined
by an “innate or unchangeable characteristic,” such as gender, linguistic
background, or sexual orientation. A condition such as being HIV-positive
is indeed unchangeable. On that basis, the Board found that the claimant had
established a well-founded fear of persecution owing to his membership in
a particular social group — persons with a medical disability.

It should be noted that, in this case, the Immigration and Refugee Board
allowed the claim based on the fact that the claimant was a member of a
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minority of the population that wasingled out for exclusiofrom “lower-

level rights.” That is, persons with HIV in Poland were systematically being
denied rights that other citizens were being allowed. Refugee claimants who
come from countries that may not have the resources to provide adequate
medical care, housing, and social security for all its citizens, including those
who have HIV/AIDS, will likely have more difficulty making a successful
refugee claim on that basis.

Minister’s Permits

Some persons who are found medically inadmissible under s 19(1)(a) of the . o
Immigration Actmay apply for a Minister's Permit that would allthem to ~ In most provinces and territories,
enter into and/or remain in Canada despite medical inadmissibility. immigrants who are found med-

What Is a Minister’s Permit? ically inadmissible and issued

A Minister's Permit is a document that allows inadmissible or removable pe}\{hmsters Permits are not eligible

sons to legally enter into and/or remain in Canada for a temporary period /% Publicly insured health
is issued under the discretionary authority of the Minister of Citizenship antrVvIces.

Immigration; no applicant is entitled to receive a permit. From a policy per-

spective, Minister's Permits are intended for people who are legally inadmis-

sible, but for whom there are compelling reasons to allow them to enter into

and/or remain in the counthf According to Citizenship and Immigration

Canada,

Minister's Permits may be issued for a variety of reasons, whether
the inadmissibility is on technical, medical or criminal grounds.
Permits can be issued to facilitate family reunification, protect
refugees or bring highly skilled workers to Canada. In all cases, it
will have been determined that admitting, rather than barring the
person is the appropriate respotde.

Who Can Be Granted a Minister’s Permit?

Refugee claimants whose applications are being processed, applicants for per-
manent residence, and visitors who are found to be inadmissible may apply
for a Minister's Permit. However, there are two exceptions: a family-class
immigrant whose sponsor has lost an appeal of a finding of inadmissibility
may not apply for a Minister’s Permit, nor may persons against whom a
removal order has been mdde.
Thelmmigration Manuaprovides guidelines to immigration and visa offi-
cers on when and how to issue Minister’s Permits. It stipulates that permits
should only be granted for humanitarian or compassionate reasons, or if it is
in the national interest that the person in question be allowed to remain in
Canada. Minister’s Permits, it is emphasized, should only be issued in special
circumstance$*?
A visa officer or immigration officer who considers recommending the
issuance of a Minister's Permit is instructed to begin by ensuring that the risk
posed by the applicant to Canadian society is minimal. These risks include
any threat to the health, safety, and good order of Canadian society that the
person might pose. In the case of persons who are medically inadmissible on
“ . ” . . . . . . 140 |mmigration Manual, ¢ IP-12/OP-19 at 1.3.
excessive cost” grounds, immigration and visa officers are instructed to con; Cithonshin and Imminration Canacls News
sider all factors related to the demands that the individual is likely to place gfjeas 99_2; 29 April fggg (hereinafter 1999
health or social services. Regarding those who are suffering from communews Release).
cable or contagious diseases, the Manual states that it must be “guarante&dfimigration Act, supra, note 7 at s 37(2)(c).
that the individual “will not pose a threat to ANYONE encountered en routé* immigration Manual, supra, note 140 at 1.3,
or in Canadat*4 144 Ibid at 5.2 [emphasis in original].
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If the visa officer considers the risks posed to be minimal, the officer may
assess the needs of the individual to remain in Canada and balance them
against whatever risk is posed. Tiemigration Manualstates that “an
inadmissible person wanting to enter or remain in Canada would have to
demonstrate a higher level of need than an admissible person.... [T]he need
may be compelling enough in the case of a spouse of a Canadian citizen
where there is bona fiderelationship, whereas the need may be less com-
pelling for distant relative’st4>

Following an assessment that the needs of an applicant to be in Canada
outweigh the risks, an immigration or visa officer may choose to recom-
mend the issuance of a Minister’s Permit. When the original reason for inad-
missibility was related to the applicant’s health condition, the recommenda-
tion is then forwarded to the provincial health authorities, if the province to
which the person is destined has indicated a desire for such involvement.
The province will make a recommendation as to whether a permit should be
issued based on public safety, health-care access, and health-care eligibility
concerns. While the province’s opinion is not binding, Minister's Permits
are generally only issued with the support of provincial health authéffties.

The Manual emphasizes th@]‘Minister's permit is a document issued
only in special circumstances. It can carry privileges greater than visitor
status, therefore great care should be exercised in its isstiHridedeed,
the exceptional nature of the Minister's Permit is evidenced by the fact that
the Minister is required to make a report to Parliament indicating the num-
ber of permits issued per year and to which inadmissible class the permit
holder belong$* While Minister's Permits were once considered a rela-
tively common device for the exercise of ministerial discretion to overcome
statutory barriers!°the number of permits issued has dropped considerably
in recent years from more than 16,000 in 199® only 2600 in 19982!

What Rights Do Permit Holders Have?

Persons who are admitted to Canada on Minister's Permits are not consid-
ered visitors or immigrants, but are simply known as “permit hold#rs.”
They may remain in Canada for the length of time stated on the face of the
permit. Permits may be valid for up to three years, and are renéwdhle.
addition, the federal cabinet may authorize the landing of a person who has
resided in Canada for at least five years as a permit Retder.

Minister's Permits, however, can be canceled at any*fifasd they are
intended to be temporary in naté?Once a Minister's Permit expires or is
canceled, the permit holder can be deported.

Minister's Permits are granted in a wide variety of circumstances. When
permits are issued, a “type of case” code is entered on the face of the per-
mit. The “type of case” code indicates whether the applicant originally
sought entry as a visitor or for permanent residence. It also indicates whether
the applicant is inadmissible for the time being because their file is incom-
plete or is awaiting an expected approval (known as “early admission” or
“under application” cases), or whether the applicant has been refused per-
manent residence for criminal or security reasons or for medical inadmissi-
bility.

Codes are indicated on the face of the permit, and are used by the
province or territory to which the immigrant is destined to determine eligi-
bility for health insurance and social assistdficén most provinces and
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territories, immigrants who are found medically inadmissible and issued
Minister's Permits are not eligible for publicly insured health services. [See
Appendix A for a list of case codes and summary of eligibility for government
health insurance in each province and territory.]

International

Many countries have restrictions on the admission of travelers, immigrants,
and even refugees with HIV/AIDS. This section will describe various nation-
al governments’ policies regarding restrictions on the travel and migration of

ersons living with HIV/AIDS.
P g United States policy regarding

United States travelers and immigrants with
United States policy regarding travelers and immigrants with HIV/AIDS H|v/AIDS has been described as
has been described as “one of the most unenlightened in the &®rld.” “one of the most unenlightened

The US Immigration and Naturalization Service currently conducts them the world”
largest mandatory HIV-testing program in the world. Every applicant for per- '
manent residence over the age of 15 is required to undergo HIV testing, and
largely without informed consent or pre- and post-test counseling.

Furthermore, since 1987, US immigration law has provided for the exclu-
sion on public health grounds of visitors and applicants for permanent resi-
dence who are living with HIV. Certain limited classes of people seeking to
enter or remain in the US may be eligible for waivers of
medical inadmissibility.

Visitors may obtain waivers allowing them to remain in the US for up to
thirty days if they are in the US for one of the following reasons:

(a) to participate in academic or health-related activities;
(b) to conduct temporary business;

(c) to seek medical treatment; or

(d) to visit close family members.

Applicants for permanent residence with a spouse, parent or child who is a
permanent resident of the US, as well as refugees applying from outside the
US, may also be eligible for waivers of medical inadmissibility. However,
these applicants must prove the following:

(a) that there are sufficient humanitarian grounds to support the granting
of a waiver;

(b) that they will present minimal danger to the public health of the
United States; and

(c) that they will impose no cost on any government agency without the
prior consent of that agenty.

Asylum seekers (refugees) applying from inside the US may not be excluded
from the US for medical reasons, in keeping with the principi@ofrefoule- ~ *° Rubenstein WB, Eisenberg R, Gostin LO. The
Rights of People Who Are HIV Positive: The
ment . . . . . Authoritative ACLU Guide to the Rights of People
Opposition to the US policy culminated in a boycott of the VI InternationalLiing with HIV Disease and AIDS. Carbondale and

Conference on AIDS held in San Francisco in June 1990; the threat of anofjfxardsville. linois: Southern llinois University

. . . ress, 1996, at 315.
er international boycott of the VIII International Conference on AIDS schedss, ¢ i 4 315331 for an overview of United

uled in Boston in 1992 led its sponsors to move the conference to Amsterdagites immigration law as it affects persons living

While there were attempts by the administration in 1993 to remove the publirizhtg'l\(//*'?gds'eg)azo stki(ewlw Eed)‘AIDS
. . . nd the Law (3™ ed). New York: Wiley Law
health exclusion of persons with HIV, Congress quickly responded by pasg;b,icationsy 1997, 471-513 for a more detailed

ing a bill maintaining the exclusion. HIV thus remains a statutory basis fokccount
exclusion until the unlikely event of a repeal by Congt&ss. 160 See Webber, ibid at 490,
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in a classroom, in healthcare, food processing, hos-

pitality) or where there are other indications they
might not meet health requirements.

163 Jiirgens, supra, note 2 at 203.
164 NZAF Comparison, supra, note 161.
165 |bid. See also Jurgens, supra, note 2 at 203.
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Australia

Other countries, such as Australia and New Zealand, have immigration poli-
cies that more closely resemble the Canadian one. The Australian system
allows people with HIV permanent residence in certain circumstafices.

Australia currently includes an HIV test as a part of its medical exami-
nation procedure. Therefore, HIV testing is compulsory for applicants for
permanent residence or longer-term temporary residence (more than 12
months) who are aged 15 years or older, for refugees applying both from
within and from outside the country, and for a minority of short-term entry
applicants'®?

However, a positive test result does not necessarily lead to automatic
exclusion. In December 1989, the Australian government issued the follow-
ing statement as part of Mational HIV/AIDS Strategwith regard to HIV
testing of migrants:

HIV testing will be required for applicants for permanent resi-
dence. This is not intended to have a significant impact on the
spread of HIV infection, but HIV infection status, as with other
medical conditions, is a factor to be considered when assessing
applications on the ground that there are considerable potential
costs to the Australian community. A positive result will not
automatically exclude applicants from permanent residency;
scope will be retained to approve applications where justified by
compassionate or other circumstanéés.

In keeping with this policy, Australia does not exclude persons with HIV for
public health reasons. Visitors are therefore not generally excluded.
However, applicants for permanent residence living with HIV/AIDS and
other persons who are expected to remain in Australia and use its services
may be denied permanent residence due to costs that they are expected to im-
pose on Australian social and medical services as a result of their condition.

In order to determine whether an applicant’s potential cost to Australian
government-sponsored services is enough to warrant exclusion, an appli-
cant’s potential cost is compared to a threshold of approximately A$16,000
over five years. However, if applicants are unlikely to incur immediate costs,
but can be expected to incur costs in the foreseeable future totaling over
approximately A$240,000, then they may also fail the medical test. As a
result, even HIV-positive applicants who are in present good health are like-
ly to fail the medical tes€*

Those who fail the medical test can apply to an Australian migration offi-
cer for a waiver. Waivers are available only for spouses, de facto spouses,
gay or leshian partners, or children of Australian citizens or permanent res-
idents, as well as for persons making refugee and humanitarian applications.
If an applicant in any of these classes does not meet the usual health require-
ments, the Department of Immigration and Ethnic Affairs (DIEA) has an
obligation to consider the question of whether to waive the health require-
ments. In making this decision, the DEIA must weigh the estimated costs (a
“negative factor”) against the positive factors identified in the application,
including any compelling or compassionate or humanitarian grounds.
Wealth is not normally considered a “positive factor,” nor can one opt out of
future medical care. If the positive factors are stronger, the decision-maker
may waive the health requirements and grant the'¢iséte, however, that
even if a person is a refugee, they must still apply for a waiver of the health
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requirement, which theoretically could be refused, meaning the refugee
could be removed from the countf.

According to the Australian Federation of AIDS Organisations (AFAO),
the policy appears to be working satisfactorily. The Federation is not aware
of any applicant since early 1994 who has been refused permanent resi-
dence solely on the basis of having HIV. Applications have been approved
in the following circumstances: husbands and wives of Australian citizens
and permanent residents; gay partners of Australian citizens and permanent
residents; children of Australian citizens and permanent residents; and
refugees®’

It is important to note that that those testing HIV positive are still
assessed as to their likely cost, rather than immediately failed. In this sense,
applicants with HIV are considered in the same way as applicants with
other disabilities, such as heart disease. However, there are still many peo-
ple with HIV who are otherwise qualified to migrate who cannot possibly
qualify for residence under the present law because they are expected to
impose excessive costs and are not eligible for waivers.

New Zealand

In New Zealand, mandatory HIV testing of immigrants has recently been
introduced by the Ministry of Immigration despite opposition from immi-
grant and HIV/AIDS rights group$8and in the face of opposition from the
Ministries of Health, Foreign Affairs and Trade, Social Policy, Internal
Affairs, and Labour, and the Crown Law Offitd As of 1 July 2000, all
applicants who intend to stay in New Zealand for two years or more, includ-
ing refugees, are required to submit to mandatory HIV testing. Refugees at
or within New Zealand’s borders are not excluded based on their medical
condition. However, all other applicants with HIV who seek residence for
more than two years may be excluded if they are expected to make demands
on health services in excess of approximately NZ$20,000 over five years.
As in Australia, the assessment is conducted on a case-by-case basis. In
addition, persons with HIV who seek to enter New Zealand could theoreti-
cally be excluded on public health grounds; unlike Australia, New Zealand
has not declared that persons with HIV are not a “public health risk.” Some
ministerial waivers of medical inadmissibility are contemplated in New

Zealand's immigration scheme, but unlike in Australia, these are used only ' Department of Immigration and Multicutural
Affairs. DIMA Fact Sheet 2: Health Checks to

i 70
exceptionally: Enter Australia. 13 September 1999, (Available at
E U . www.immi.gov.au/facts/22health.htm, accessed 13
uropean union January 2001).

Article 14 of the European Community Treaty provides for the removal of " ibid.

all internal frontiers among member states and ensures the free movemerit® New Zealand Aids Foundation. Mandatory

of persons within the European Union. Article 2-1 of the Convention imple- aTﬁZ“;gefzg‘e’eixf/';‘;:‘i’l“1;’;;,'\3:‘;1“% Immigrants

menting the Schengen agreement (which was signed by every EU membels .. . o i vinster of Immiération. paper:

state with the exception of the UK, Ireland, and Denmark) ensures that Hiv Testing Quota Refugees (CAB (99) 653), 5

internal borders may be crossed at any point without controls. As a result,October 1999; Office of the Minister of

. e . Immigration. Paper: HIV/AIDS: Testing Residence

internal borders may be crossed by EU-country citizens as well as CitizeNnSyppjicants and Quota Refugees (CAB (99) 690).

of other countries without restrictions of any kind, including health-related 15 october 1999.

restrictionst’* Non EU—country nationals, however, have an onus upon " NZAF Comparison, supra,note 161.

them to make a declaration as to their nationality and their entry into the *"* Carlier Y. The free movement of persons lving

country when they travel among Schengen signatory &tates. ;thiwé\l/fﬂ,?: :Jiﬁiliiom(fﬁ':ﬂﬁ;tewaids/mmv
According to a European Community directive, member states may freemov_enhtm).

refuse residence or refuse entry to Union citizens arriving from non-EU 2 art 22;see ibid at para 22.

countries on grounds of public hedltAThe directive, which was issued in 7 Directive 64/221.
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1964, contains a list of medical conditions that may support a public health
exclusion. Obviously, the list does not include HIV. Any countries that have
enacted public health exclusions pursuant to this directive have reproduced
or partially reproduced the list contained in the directive, and no country has
added HIV. As a result, citizens of one EU country are not denied entry into
other EU countries for being HIV-positive, nor are they generally refused
permanent residence solely on that grotifd.

Thus, there are currently no HIV-related restrictions on short-term travel
or choice of residence within the EU for citizens of European Union states.

Refugees are generally not required to submit to mandatory HIV testing
in European Union staté® In addition, all EU countries (with the excep-
tion of Bavaria, a Germaband) respect the principle afon-refoulement
and do not return refugees on health grounds.

With regard to nationals of non-EU states, each EU country determines
its own policy independently. The policies of Germany, France, and the UK
are examined below.

France

France does not require mandatory HIV testing of travelers, immigrants, or
refugees’6As a result, there is no restriction on short-term travel to France
for persons with HIV. Travelers who plan to stay more than three months
are, however, required to undergo a medical examination, and HIV testing
may be required as part of the examination if the applicant shows clinical
signs of HIV infection.
French law stipulates that foreigners do not fulfil the health requirements
refugees. for obtaining residence if they are suffering from plague, cholera, yellow
fever, active pulmonary tuberculosis, drug addiction, or mental disorder.
However, a December 1987 government circular concerning the health
inspection of foreigners wishing to stay in France stipulates that the exis-
tence of positive serology for HIV, in the absence of clinical signs, iies
constitute a ground for refusing a right of residence. This has generally been
interpreted as meaning that the mere presence of HIV cannot, in itself, jus-
tify a refusal to grant residence, though some have expressed concern that
the requirement could be read as stating that residesee refused when
clinical signsare present’” Nonetheless, in order to be granted residence,
an applicant with HIV would still be required to meet the usual conditions
for the granting of residence imposed on all applicants.
Other than tourists, all foreigners residing in France (including those
without official residence permits) have the same right to health care as
French national&’8

France does not require
mandatory HIV testing of
travelers, immigrants, or

Germany

The Germarfliens Act’® does not require medical examinations for enter-
ing the country. Although a circular from the Minister of the Interior of the

174 Carlier, supra, note 171 at para 35 et seq and Federal Republic of Germany previously authorized border police to refuse
63 entry to the territory of persons suspected of suffering from AIDS, that cir-
7% Ibid at para 71. cular is no longer in application.

¢ Ibid at para 131 Normally, the granting of German residence does not depend on a prior
" lbid at para 13 medical examination, and consequently there is no routine HIV testing of
e 'b?d at para 141. persons seeking long-term residence. However, German law does authorize
gelglleg: ?ZEE?T?'SSZ"JSSSE?B‘QB"'1“2339198%) refusal of a residence permit if the applicant is suffering from a contagious
cited in Carlier, supra, note 171 at para 103 et disease, and will request a medical certificate if this appears to be the case.
seq. HIV is considered a contagious disease under the federal law on epidemics.
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In practice, therefore, persons with HIV can be refused permanent residence
on public health grounds if they show symptoms of HIV infection, are conse-
quently required to submit to a medical examination, which may include an
HIV test, and are found to be HIV-positit®.

The Landof Bavaria, however, provides an exception to this general poli-
cy of not routinely requiring HIV testing, and has enacted several measures
aimed at preventing foreigners with HIV/AIDS from residing in Bavaria. It is
the Landerthat establish the conditions for the medical certificate to be pro-
vided. Bavaria requires mandatory screening of all foreigners wishing to stay
in Bavaria for more than three months, with the exception of EU citizens and
nationals of a handful of other countri€sThere may be exceptions to the
screening requirement for people with special links to Germany, such as mar-
riage to a German national. Those who are HIV-positive may still be granted
a residence permit provided they give assurance that they will not spread the
disease. Once a permit is obtained despite seropositivity, it can be rescinded
at any time at the discretion of immigration authorities, who will take into
account the foreigner’s ties with Germany, family ties, and length of resi-
dence. The European Commission has condemned Bavaria’s policy as con-
travening the principle of free movement of persés.

United Kingdom

Non-EU citizens seeking entry to the UK may be examined by a medical
inspector, but there is no mandatory HIV testing as part of the medical exam-
ination. When immigration officials are aware that the person seeking tempo-
rary entry is suffering from AIDS, the person will not be automatically
excluded on public health grounds or on the ground of costs that they might
be expected to impose. However, if it appears for some specific reason that
public health may be at risk, advice would be sought from the Department of
Health, and the applicant could be excluded. Furthermore, an applicant for
short-term entry who is known to be HIV-positive must prove that they have
sufficient means to pay for medical treatment while in the!®K.
Persons with HIV/AIDS are permitted to enter the country to seek treat-
ment, provided they can show that the treatment will be of finite duration; that
they have the intention of leaving the UK after the treatment is complete, that
they can pay for the treatment, and that, in the case of communicable diseases,
there is no danger to public health.
Non-EU citizens seeking to reside in the UK for the long term (more than
six months) must report to a medical inspector. If the inspector finds that & ;4 . 104
foreigner is suffering from an iliness that might affect their ability to SUPPOItis: pngorra iceland, Liechtenstein, Malta, Monaco,
themselves and their family (as HIV/AIDS may be), this will be taken intosan Marino, Switzerland, and Norway. See Carlier
account in deciding whether to grant a right of residence. There is, howeveétfra note 171 at para 111.
no financially based automatic exclusion, nor is there any public health—baséd # pra 07
exclusion for persons with HIV/AIDSS et para 208
It should be noted that EU citizens cannot be refused residency in the UK :z': at para 212
based on insufficient resources, as they are not, in principle, subject to the S¥s§fl o
. . . . . . mmigration Act 1988 (1988, ¢ 14),s 7
tem of prior authorization for entry or residence in the terrifSiyhile they  porcons exercising Community Rights and
can be excluded for public health reasons, as discussed above, HIV/AIDSNgionals of Member States).

not considered a disease that warrants a public health excRision. 187 See Carlier, supra, note 171 at para 221.
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New Directions

A Review of Immigration Law and Policy

Citizenship and Immigration Canada has been planning a major restructur-
ing of its immigration and refugee policy, laws, and regulations. Since it
was first passed in 1976, thmmigration Acthas been amended over 30
times, but it has never been subject to a comprehensive review. In 1996, the
Legislative Review Advisory Group was appointed to evaluate Canada’s
immigration system. The Group submitted a report to the Minister of
Citizenship and Immigration that included 172 recommendations for
reform188 The then Minister of Citizenship and Immigration, Lucienne
Robillard, responded in 1998 by publishing a document outlining the broad
directions of the proposed refoff.Elinor Caplan, Minister of Citizenship

and Immigration, followed up in April 2000 by tabling Bill C-31, the
Immigration and Refugee Protection Aéarliament was dissolved for gen-
eral elections held in November 2000, which returned the same party to
government. With some minor changes as a result of public input, the leg-
islation was re-introduced into the new Parliament in February 2001 as Bill
C-11. If passed, this will replace the currbntnigration Act At the same

time as the framework legislation is being proposed, the accompanying reg-
ulations and administrative procedures are being developed, and the immi-
gration program’s medical screening procedures are being reviewed.

Changes to the Immigration Act

(and Regulations)

The proposed legislation and regulations would have a significant impact on
Canada’s immigration policy, and the Minister has invited comment on
these new developments. There are a number of changes contemplated in
both the proposed new Act and the accompanying regulations (which have
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yet to be fully developed) that would affect people with HIV/AIDS. Some of
these are positive changes, but some are cause for serious concern. Five major

areas of change are discussed here.

(1) First, slight changes in the wording of the provision on medical inad-

missibility could (but should not) weaken the requirement for indi-
vidual, case-by-case assessment of likely demands.

(2) Second, exemptions from the medical inadmissibility provision have

improved, but some concerns remain.

(3) Third, the possibilities for directly granting permanent residence on

humanitarian and compassionate grounds have expanded, which
could be of benefit to people living with HIV/AIDS.

(4) Fourth, as mentioned above, HIV testing may soon become a manda-

tory component of the medical examination given to all immi-
grantst®® In April 2001, the Minister of Health, in a letter to the
Minister of Citizenship and Immigration, reaffirmed that mandatory
testing is necessary, but emphasized that there are no public health
reasons to exclude those testing HIV-positive from immigrating to
Canadd?' The background to this proposal is presented here, and the

next section of the report analyzes it in detail.

(5) Finally, in the regulations accompanying Bill C-11, Citizenship and

Immigration Canada plans to define “excessive demand” on health or
social services in relation to a five-year window “unless reasonable
evidence indicates that significantly longer-term costs are likely to
occur,” in which cases “the assessment window may be extended,
though rarely beyond ten years.” In addition, it is planned to compare
costs “to the average annual cost of health and social services for
Canadians (currently $2800 annum), multiplied by the number of

years for the assessment windé.For many reason, such a defini-

tion is of serious concern for people living with HIV/AIDS (and for

all other people living with chronic, life-threatening diseases).
Each of these areas is discussed below.

Changes to the Wording of the
Medical Inadmissibility Provisions

The provision governing inadmissibility has been reworked for the proposed
legislation and generally appears to maintain the existing grounds for medical
inadmissibility. However, it has become more vague, and could be read as
derogating from the principle that each applicant must be assessed on a case-

by-case basis.

As already noted above, the medical inadmissibility provision in the cur-

rentImmigration Actstates:

190 Clark, supra, note 11.

19. (1) No person shall be granted admission who is a member of any 1 Previously, Health Canada had identified exclu-

of the following classes:

(a) persons who are suffering from any disease, disorder, disability
or other health impairment as a result of the nature, severity, or

probable duration of which, in the opinion of a medical officer
concurred in by at least one other medical officer,

(i) they are or are likely to be a danger to public health or to
public safety, or

(i) their admission would cause or might reasonably be expect-
ed to cause excessive demands on health or social services.

sion of all persons who test positive as the pre-
ferred public health approach (see Health Canada
Report, 26 November 1999, Annex 3, Montebello
Process; on file). After further analysis of the
issues and extensive consultations, this position
was however changed.

192 Citizenship and Immigration Canada. Bill C-11.
Immigration and Refugee Protection Act. Explanation
of Proposed Regulations. Prepared for members
of the House of Commons Standing Committee
on Citizenship and Immigration. Ottawa, CIC,
March 2001, section on “definition of excessive
demand” (available via www.cic.gc.ca).
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“A finding of medical inadmissibil-
ity cannot be premised solely on
the medical condition under
review; rather, the individual appli-
cant’s personal circumstances
must be carefully reviewed.”

— Lau v Canada, 1998

193 See, eg, Poste, supra, note 33; see also Lau,
supra, note 33; and other cases cited above.

194 Supra, note 33.

195 Eg, see Ajanee, supra, note 77; Ludwig, supra,
note 80.

196 Citizenship and Immigration Canada.
Immigration and Refugee Protection Act (Bill C-31):
Clause by Clause Analysis. June 2000, at 30. New
Bill C-11 available at www.cic.gc.ca; see supra,
note 6.
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The proposed replacement of that provision in Bill C-11 reads as follows:
38. A foreign national, other than a permanent resident, is inadmis-
sible on health grounds if their health condition

(@) is likely to be a danger to public health,

(b) is likely to be a danger to public safety, or

(c) might reasonably be expected to cause excessive demand on
health or social services.

Case law under the existing provision has affirmed that an individualized
assessment is required in evaluating medical inadmissibility under the cur-
rent Immigration Act®® For example, inLau v Canada (Minister of
Citizenship and Immigrationjhe court ruled that “[t]he jurisprudence has
clearly established that a finding of medical inadmissibility cannot be
premised solely on the medical condition under review; rather, the individ-
ual applicant’s personal circumstances must be carefully revié#ted.”

The language of section 38 of Bill C-11 refers to a foreign national’s
“health condition” without any further clarification or definition. The word-
ing of this provision could be interpreted to allow for the automatic exclu-
sion of persons with particular medical conditions, regardless of other per-
sonal circumstances. As discussed above, the concern has already been
raised (and taken seriously by the courts) that the case codes currently used
by examining physicians should not lead to applicants being deemed inad-
missible solely on the basis of the illness or disability they have, precluding
an individual, case-by-case assessrérithe wording of the new legisla-
tion could encourage such improper fettering of the medical officer’s dis-
cretion.

However, this should not (and likely would not) happen. Citizenship and
Immigration Canada has stated that this provision “maintains the existing
inadmissibility grounds for medical reaso®¥.And the basic principle of
fairness that underlies the existing requirement for individual assessments
under the current Act would be just as applicable under the new legislation.
However, it would be best to err on the side of caution, given that lack of
clarity can have a significant impact on the person being assessed:
Citizenship and Immigration Canada must ensure clear written policy
instructing all examining medical and immigration/visa officers that under
any provisions regarding medical (in)admissibility in new legislation, the
requirement for individual, case-by-case assessments of medical (in)admis-
sibility remains.

Exemptions from “Excessive Demand” Criterion:
Improved but Not Perfect

Expanded Exemptions for Certain Family Members and
Refugees Welcome

Under the proposed new Act and regulations, it is planned that the follow-
ing persons would be exempt from inadmissibility to Canada based on
“excessive demand” on health or social services:

* the family class spouse, common-law partner or child of a Canadian cit-
izen or permanent resident; and

» Convention refugees in Canada, overseas Convention refugees, and per-
sons in need of protection (and their dependants).

In a few key respects, this expands the category of people who are exempt
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from the excessive demand barrier to entry into Canada. In a statement
accompanying the planned changes, Citizenship and Immigration Canada
offers several rationales for this change.

First, under the current system,

A significant number of excessive demand—based refusals of

sponsored family class spouses and dependants are overturned on

appeal to the IAD on humanitarian and compassionate grounds  Those exempted from medical
and immigrant visas are subsequently issued. In other cases, inagmissibility based on excessive
Minister’s permits are issued to allow the spouse or child to enter
and remain in Canada. Thus, many family class sponsored spous-
es and dependants, deemed medically inadmissible on excessive o
demand grounds, are already entering Canada as permanent resi- dition represents a threat to
dents or with the possibility of eventually obtaining permanent public health or to public safety.
residencé?’

demand would still be subject to
inadmissibility if their health con-

Creating a general exemption for refugees and for certain family-class immi-
grants would therefore result in greater efficiency and uniform treatment
among family-class immigrants. It would also provide support for Canada’s
commitment to family reunificatiotf®

Second, the Minister is seeking equality in the application of medical
assessment criteria for Convention refugees whether they are in Canada or
overseas. She has stated:

The exemption is in keeping with Canada’s humanitarian stance
towards refugees and is key to giving meaning to the policy of
making the need for protection the overriding objective in reset-
tlement from abroad.... It would be inconsistent to accept that a
person is in need of protection and then render them inadmissible
because they would cause excessive demands on health servic-
esto®

Those exempted from medical inadmissibility based on excessive demand
would still be subject to inadmissibility if their health condition represents a
threat to public health or to public safety. As mentioned above, since 1991 per-
sons with HIV have not been considered to be a threat to public health. If that
view continues (as it should), refugees, family class—sponsored spouses and
dependent children, overseas Convention refugees, as well as persons in need
of protection and their dependants, would not be excluded from Canada based
on HIV seropositivity or a diagnosis of AIDS under the proposed regulations.
However, had Citizenship and Immigration Canada, based on the initial
advice provided by Health Canada in August 2000, decided to exclude per-
sons with HIV on public health grounds, everyone known to be HIV-positive
would have been excluded. This would have been contrary to what Minister
Caplan stated on 20 September 2000, when she said that refugees who come
to Canada because they fear persecution in their homelands, or immigrants
who already have close family members in Canada, would not be banned
from entering Canada even if HIV-positkR8. At the time of writing,
Citizenship and Immigration Canada had not taken a final decision, but it
seemed unlikely that persons with HIV would be considered to be a threat Iigéc?‘“ze.”smp and Immigration Canada.

) L. . . ) | mmigration and Refugee Protection Act — Issue
public health. If the Minister of Health’s final advice of April 2001 isS fol- paper 4. March 2001: 1. Available at www_ic.gc.ca.
lowed, HIV-positive people belonging to the groups exempted from medicaks immigration Act, supra, note 7 at s 3(c).
inadmissibility based on excessive demand will not be excluded from Canac@supra, note 196.
based on their HIV status. 200 Thompson, supra, note 51.
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201 Citizenship and Immigration Canada. Bill C-11.
Explanation of Proposed Regulations, supra, note
192.

202 |hid, section on “common-law partners” under
“family class sponsorships.”

203 EGALE. Brief to the House of Commons
Standing Committee on Citizenship and
Immigration. Bill C-11: the Immigration and Refugee
Protection Act. Ottawa: EGALE, 27 March 2001
(available at www.egale.ca/documents/
c-11committeebrief.htm). See also the Canadian
HIV/AIDS Legal Network's original submissions
(dated 26 September 2000) on the proposed
regulations under the new Act (then Bill C-31),
including discrimination against “de facto” part-
ners, which can be found at
wwwi.aidslaw.ca/Maincontent/issues/Immigration/
BillC-31comments.htm.
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Same-Sex Partners

In a welcome move, the government has recognized that the “family class”
of immigrants must include not only married spouses, but also common-
law partners, and that same-sex couples must be included in the category of
common-law partners. Common-law partners are expressly referred to in
Bill C-11 (s 12). According to Citizenship and Immigration Canada, the
proposed regulations require persons to have cohabited in a conjugal rela-
tionship for one year in order to be considered common-law patfhers.

The government has also stated that the regulations will “be sensitive to
the needs of same-sex couples who cannot live together in the country of
origin.” Specifically, it has said that the regulations will provide that “an
individual who has been in a conjugal relationship with a person for at least
one year, but has been unable to cohabit with the person due to exception-
al reasons such as persecution or any form of penal control, may be con-
sidered a common-law partner of the perséh.”

However, placing such provisions in regulations, as opposed to the Act
itself, means they can be easily changed by the government of the day, with-
out having to go through the process of amendments introduced and debat-
ed in Parliament. A core concept such as who has access under the “family
class” should be defined in the Act itself, rather than in the regulations. The
term “common law partner” in Bill C-11 should therefore be replaced by
the phrase “common law partner (same-sex or opposite-sex).”

Furthermore, as the Ottawa-based organization EGALE has pointed out
in its brief of 27 March 2001 to the House of Commons Standing
Committee on Citizenship and Immigration, there is concern with the pro-
posed definition of “common law partner” as “a person who is cohabiting
in a conjugal relationship with another person, having so cohabited for a
period of at least one yeat’®

[It is inappropriate in the immigration context to treat cohabi-
tation as a prerequisite for a qualifying relationship.

In practice, couples irbona fide relationships may not
cohabit for a wide variety of reasons, including discrimination,
cultural, social and financial factors. The most common sce-
nario will be same-sex partners who are unable to live together
due to visa restrictions or their immigration status. Couples will
be in a cruel Catch-22 position if they are separated by immi-
gration difficulties and thereby precluded from fulfilling the one
prerequisite they need to overcome their immigration difficul-
ties. Many of these couples are currently admitted to Canada on
humanitarian and compassionate grounds and, ironically, would
be worse off under a regime where they are disqualified from
the family class.

Even those couples able to live in the same country may not
cohabit for straightforward and legitimate reasons, such as the
need for one partner to study in a different city, to work else-
where or to attend language training in a different part of the
country. It would be wholly unjust if couples maintaibana
fide relationship and take every opportunity to spend weekends
and other time together, but are precluded from meeting the
requirements of the family class by unreasonably high prereg-
uisites.

36 HIV/AIDS AND IMMIGRATION: FINAL REPORT



NEW DIRECTIONS

As mentioned above, the proposed regulations make some provision for an
individual who has “been in a conjugal relationship with a person for at least
one year,” but has been unable to cohabit “due to exceptional reasons such as
persecution or any form of penal control.” This recognizes that some lesbians,
gay men, bisexual and transgendered people live in countries where they are
unable to cohabit for fear of persecution, but appears to set a very high thresh-
old and does not cover a variety of other situations in which people in genuine
relationships do not cohabit.

According to EGALE,

the goal should be to identifpna fiderelationships, and it should

be sufficient to define a common-law partner as someone who has
“maintained a conjugal relationship with another person for a
period of one year.” The submission of written materials docu-
menting the legitimacy of the relationship has worked well for the
past 7 years without any real practical difficulties based on fraud.
In practice, couples maintainingbena fidelong-distance rela-
tionship frequently have ample evidence in the form of photo-
graphs, letters, testimonials, phone bills, proof of visits etc to sup-
port the bona fides of the relationship.

The proposed regulations will create a hierarchy of relation-
ships, irrespective of theona fidesof the relationship. Married
opposite-sex spouses and those who are engaged to be married
automatically qualify under the family class without needing to
satisfy any cohabitation requirement. By contrast, same-sex cou-
ples, with no current capacity to marry or become engaged, will
be denied access to the family class irrespective dfcha fides
or duration of their relationship, unless they can meet a cohabita-
tion requirement or meet the high threshold for inability to cohab-
it.

As a result, cohabitation is not a prerequisite for all opposite-
sex couples, and may be unattainable by many same-sex couples
due to practical, financial, social or other reasons. There seems to
be little constitutional or policy justification for distinguishing
between different classes of relationship, each of which is equal-
ly genuine. In EGALE’s view, the proposed hierarchy of relation-
ships would invite a challenge under @learter of Right$%4

Finally, EGALE points out that it is not clear what constitutes one-year cohab-
itation:

Given that many couples are separated by immigration restric-
tions, is it sufficient for the partners to visit each other in their
respective home countries for extended periods within a one-year
time-frame? Must they actually be domiciled together in one
country? How much time apart can they spend before they are
deemed to be no longer cohabiting?

As EGALE states:

These are questions a married or engaged heterosexual couple

will not need to address. The same criteria should apply to all

couples, whether married or unmarried, heterosexual or same-sex.
Heterosexual fiancé(e)s are not required to cohabit or maintain a
relationship for a specific duration. Equality requires that any 204 i
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The current practice of allowing
persons to remain on Minister’s
Permits, but then denying them
access to the public health sys-
tem, calls into question the very
principles of humanitarianism and
compassion that are the reasons
for granting the permit in the first
place.

205 |bid.

206 “Foreign national” is defined as any person
who is not a Canadian citizen, including a stateless
person (who technically does not have a national-
ity): Bill C-11,s 2.

207 Immigration Act, supra, note 7 at s 6(5).

208 |t should be noted that the proposed Act
would also allow an immigration officer to issue a
“temporary resident” permit, which may be can-
celed at any time, to an otherwise inadmissible
person if the officer “is of the opinion that it is
justified in the circumstances”: Bill C-11, s 24(1).
This would, in essence, be equivalent to the cur-
rent practice under the present Act of issuing a
Minister's Permit — it would not confer the entitle-
ments of permanent residence, such as access to
public health care.

209 |mmigration Manual, supra, note 140 at 1.3.
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provisions available to opposite-sex couples be available to
same-sex couples.

EGALE therefore urged the Standing Committee on Citizenship
and Immigration to recommend that, in developing regulations:

the one-year cohabitation requirement be removed, and a com-
mon-law partner be defined to include a person who has main-
tained aona fideconjugal relationship with another person for

a period of one year;

* if the cohabitation requirement is retained, the threshold of the
exemption for couples unable to live together be at least broad
enough to cover couples separated by reason of immigration;
and

 care be taken to ensure that every provision applicable to oppo-
site-sex “spouses” and fiancé(e)s is equally available to “com-
mon-law partners?®®

If implemented, EGALE’s recommendations would, among other things,
clarify that HIV-positive prospective immigrants who have maintained a
bona fideconjugal relationship with a Canadian sponsor for a period of one
year would be exempted under the proposed new medical inadmissibility
provision in Bill C-11 (s 38) from the “excessive demand” barrier to immi-
grating to Canada.

Granting Permanent Residence Based on
Compassionate and Humanitarian Considerations

Section 25 of the proposémimigration and Refugee Protection Aatiows

the Minister to grant permanent resident status (or an exemption from any
part of the Act) to a “foreign nationdf® who is inadmissible or does not
meet the requirements of the Act “if the Minister is of the opinion that it is
justified by humanitarian and compassionate considerations relating to
them, taking into account the best interests of a child directly affected, or by
public policy considerations.”

This marks a positive change from the current Act, which allows the
Minister to grant landing on compassionate and humanitarian considera-
tions only to members of classes prescribed under the reguf&fidinss
new section could be used to grant landing directly to otherwise inadmissi-
ble persons with HIV who are not eligible to appeal to the Immigration
Appeal Division on humanitarian and compassionate considerations.

It could also be used to grant an otherwise inadmissible person perma-
nent resident status immediately, without requiring them to apply for and
receive a succession of Minister's Permits over a five-year period, with the
accompanying disenfranchisement from most health or social seffices.
This would be consistent with granting landing on humanitarian and com-
passionate grounds. It would represent an improvement over the current
half-hearted practice that allows a person to remain in Canada on a
Minister's Permit but in limbo for years, with no or limited access to public
health care or social services and no certainty about their future status in the
country. This current practice of allowing persons to remain on Minister's
Permits, but then denying them access to the public health system, calls into
guestion the very principles of humanitarianism and compassion that are,
according to Citizenship and Immigration Canada, the reasons for granting
the permit in the first plac?®

It should be remembered that in the case of “humanitarian and compas-
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sionate” appeals to the Immigration Appeal Division by a person who is med-
ically inadmissible, it has been ruled incorf&btand is arguably unconstitu-
tional) for the adjudicator to take into account the possible health-care
demands of the person in deciding whether there are sufficiently compelling
humanitarian and compassionate reasons to allow the person to immigrate.
The same considerations should apply to the Minister in exercising such dis-
cretion under the new provision proposed in Bill C-11; the question is whether
there are humanitarian and compassionate considerations, not the possible
cost to the health-care system that the person may represent.

Plans to Change the Medical Screening Procedures

The exemption of certain classes of immigrants from medical inadmissibility
based on excessive demand would enable certain immigrants with HIV/AIDS
to enter Canada, and is welcome. But policies threaten to become more
restrictive in other ways.

In particular, as mentioned above, HIV testing may soon become a mandggalth Canada undertook focus
tory component of the medical examination given to all immigrants. Ministegroups in order to assess possi-
Caplan first announced on 20 September 2000 her intention to institutge public reactions to mandatory
mandatory testing of all prospective immigraidt#it the time, she stated that vy testing and exclusion of
it was peing considered to exclude those who test positive for HIV (with th?r]ose who test positive.
exception of refugees and the spouses and children of people already admit-
ted to Canada) on both public health and “excessive cost” grounds. This
would have marked a significant change in Canada’s policy with respect to
HIV/AIDS, which since 1991 has not treated persons with HIV as a threat to
public health simply because they are HIV-positive. At the time of going to
print, it seemed, however, more likely that HIV testing would become manda-
tory, but that those testing positive, after receiving counseling, would not be
excluded on public health grounds.

Background

Since the early preparation stages of the reforms, Citizenship and
Immigration Canada has been planning to change the immigration program’s
medical screening procedurdsSpecifically, it has been seeking advice from
Health Canada on “which medical screening procedures are required to pro-
tect public health?!® as Health Canada currently has responsibility for all
aspects of national health policy, including the determination of what diseases
constitute threats to public health. At the same time, in early 2000, the Auditor
General released a report that criticized Citizenship and Immigration
Canada’s current medical screening procedures and expressed concern that
there is currently no universal testing for HIV and hepatitis.

The Montebello Process

In September 1995, representatives from Health Canada and Citizenship and
Immigration Canada met at Chateau Montebello to discuss the development
of new medical screening and risk-assessment procedures. A technical work- _
X .. . . 210" Kirpal, supra, note 89; Ludwig, supra, note 80.
ing group under the supervision of Health Canada was established foIIowu;g]Clark o note 11

that meeting. The working group developed a risk-assessment approach tr;gts,upr; mfte '8 55 ‘
according to its designers, “uses decision tree methodology as the underlyiggbi g at' 5 '

S_C|ent|f_|c process tp examine the rationale for medlc?l screéHinginfec- _ 214 2000 Report of the Auditr Generalof
tious diseases. This new approach was dubbed the “Montebello Process.” canada, chapter 3: Citizenship and Immigration
Specifically, the Montebello Process analyzes the public health risks poséehada The Economic Component of the

b tain di b {i {i the d t hich . di Canadian Immigration Program; available at

y certain diseases by estimating the degree to which a given disease \0ag-bvg g caldominofreports nstihtmi/
spread through the population from a given source. In determining spread, th@enu_e htm!
analysis takes into account various disease-specific factors, such as mode 0feaith Canada Report, November 26, 1999,

transmission (eg, can the disease be transmitted through casual contait? note 191
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There are serious concerns about
the manner in which the focus
group sessions were conducted
and the accuracy of the informa-
tion that participants were given.

216 Communication with Quarantine and
Migration Health, Centre for Emergency
Preparedness and Health Security, Population and
Public Health Branch, Health Canada, 27 July
2000.

27 |bid.

218 | etter from Quarantine and Migration Health,
Centre for Emergency Preparedness and Health
Security, Population and Public Health Branch,
Health Canada, dated 16 November 2000, on file.
219 Sypra, note 191.

220 |pid.

221 Angus Reid Group. Health Canada — Migrant
Screening: Final Report, November 1999 [on file].

222 |bid at 14.
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sexually transmitted? transmitted from mother to child?); period of com-
municability; infectivity; and susceptibility of the population (eg, has the
local population been vaccinated against the dise&i$e?).

Some factors must be estimated or assumed in the application of the
Montebello analysis. For example, in order to determine the likely spread
of HIV from one migrant in the Canadian population, the analyst might esti-
mate the number of times the average person might be likely to engage in
unprotected sex, or the likelihood that the average prophylactic on the mar-
ket will be ineffective’l’ An underlyingassumptiomused in the Montebello
model was that an immigrant to Canada who is HIV-positive will spread the
virus to, on average, one other person already resident in Cahada.

The Montebello Process was used to compare the public health out-
comes of what Health Canada claimed to be “only possible opti§ns.”

(1) No screening to identify the infected individual.

(2) Identification of the infected individual and exclusion from entry of
the infected individual.

(3) Identification of the infected individual but inclusion for entry with
the implementation of certain public health interventions.

The current practice of asking applicants if they have ever tested positive for
HIV, of testing only when there are clinical indications to do so and of
excluding only in cases of “excessive costs,” was not considered or assessed
using the Montebello Process.

According to the Montebello Process, mandatory HIV screening of all
prospective immigrants and exclusion on that basis was considered the best
way to protect public health, “as there can be no spread from persons who
are excluded??? Health Canada’s report indicated that requiring screening
but allowing entry provided each person identified as HIV-positive undergo
counseling on reducing risk behaviour would be the second most desirable

policy.

Focus Groups to Evaluate Public Opinion on
Proposals for Mandatory Testing and Exclusion

Health Canada undertook focus groups in order to assess possible public
reactions to mandatory HIV testing and exclusion of those who test posi-
tive. The focus groups were not satisfied with the current screening process
as it was presented to them and supported mandatory HIV testing and
exclusion of all immigrants who test positi#é.

However, judging from the available reports and summaries of the focus
group sessions, there are some serious concerns about the manner in which
the focus group sessions were conducted and the accuracy of the informa-
tion that participants were given.

First, participants were not accurately informed about current practice
with regard to HIV testing. There was no mention that the medical ques-
tionnaire currently used contains a question about whether the person has
tested positive for HIV, and that it is at the discretion of the examining
physician whether to require an HIV test or not. Instead, participants were
told that “in some countries, doctors can ask for HIV/AIDS testing to be
done. However, this is not consistent, and Canada has no policy on what to
do if someone tests positiv&? In fact, since 1991 Canada has not consid-
ered prospective immigrants with HIV to be a public health risk, but has
routinely excluded them on “excessive cost” grounds.

Second, participants may not have accurately understood the options
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open to Citizenship and Immigration Canada. Health Canada only advises on
whether HIV screening should become mandatory for public health reasons.
Independent of this advice regarding public health, it is still open to Citizen-
ship and Immigration Canada to choose to exclude some immigrants based on
excessive cost. According to the report of the consultants hired to run the
focus groups, this issue of costs was reportedly the primary concern of focus
group participant3?® Yet without a clear understanding of Canada’s current
practice of generally excluding would-be immigrants with HIV on “excessive
cost” grounds, the focus group participants may have concluded that if they
did not endorse mandatory screening and exclusion of all immigrants testing
positive, all immigrants with HIV would be permitted to immigrate.

Had the participants been better informed about current policy and about
the distinction between exclusion based on public health grounds and “exces-
sive cost” grounds, they may have responded differently to the survey.
Consequently, the conclusions reached by the focus groups should be disre-
garded.

In addition to concerns aboubwthe focus groups were conducted, there
are concerns abouthythey were conducted. Health Canada’s mandate was
to assess the public health risks created by various policies regarding differ-
ent communicable diseases, and to advise Citizenship and Immigration
Canada of the wisest course of action in that regard. Public opinion regarding
choice of policy should not have entered into Health Canada’s analysis of the
consequences of the various policy options open to Citizenship and
Immigration Canada. Not only is it irrelevant to the “scientific” Montebello
process, it also suggests that the rights and interests of immigrants and people
living with HIV/AIDS can or should legitimately be determined or influenced
by public opinion (ill-informed opinion in this case), which is ethically sus-
pect.

Additional Analysis and Consultation

As mentioned above, on 10 August 2000, Health Canada recommended to
Citizenship and Immigration Canada that testing all prospective immigrants
for HIV, and excluding those testing HIV-positive, is the “lowest health risk
course of action [and therefore] the preferred option.” This advice was based
on the analysis undertaken in the Montebello process (and on the focus group
results). Subsequently, the Minister of Citizenship and Immigration publicly
stated that her department was indeed considering implementing mandatory
HIV testing for all prospective immigrants to Canada, and excluding those
testing positive — with the exception of refugees and sponsored “family class”
immigrants — from immigrating to Canada on both public health and “exces-
sive cost” grounds. In the months following these announcements, many
organizations and individuals from across Canada expressed their concerns
about this proposal with the Minister of Citizenship and Immigration and the
Minister of Health. In particular, they:

* noted that Health Canada, when providing advice to Citizenship and
Immigration on the issue of medical screening, should have considered
the matter in a broad public health context, rather than providing narrow
advice on what allegedly constitutes “the lowest health risk course of
action”;

e pointed out that the Montebello Process only provides information on
probabilities of infection, based on many assumptions, but does not pro-
vide answers for decision makers; 223 |bid,
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» emphasized that using the Montebello Process alone was therefore not
enough for Health Canada to be able to provide the advice that
Citizenship and Immigration Canada requested, namely advice on
“which medical screening procedures are required to protect public
health”; and

 concluded that further analysis of the broader public health and human
rights implications of the various options considered by Health Canada
was required, including weighing the estimated level of risk against the
harms that may derive from adopting a policy of screening and exclu-
sion on prevention efforts in Canada; human rights; compassionate and
humanitarian considerations; etc.

Most importantly, organizations and individuals pointed out that persons
with HIV are not a threat to public health since HIV is not transmitted
through casual contact, and that the exclusion of immigrants with HIV is
therefore not necessary for the protection of Canadians. In addition, organ-
izations and individuals expressed concern that, by claiming that immi-
grants with HIV are a threat to public health by vituéy of their HIV sta-

tus and regardless of their behaviour, people with HIV generally would be
stigmatized as dangers to public health and safety. Finally, concern was
expressed that the exclusion of prospective immigrants with HIV on the
ground that they represent a danger to public health would stigmatize not
only all Canadians living with HIV, but also all immigrants, regardless of
whether they are or are not HIV-positive.

In light of these concerns, the Minister of Health agreed to undertake fur-
ther analysis of the issues related to mandatory testing and exclusion, as
well as more extensive consultations. As mentioned above, while this report
was undergoing layout, the Minister did provide further advice to the
Minister of Citizenship and Immigration, stating that mandatory HIV test-
ing was necessary, but that prospective immigrants with HIV, after receiv-
ing counseling, did not need to be excluded from immigrating to Canada on
public health grounds. While no final decisions had been taken as of April
2001, it is likely that HIV testing will soon become a mandatory component
of the medical exam that each prospective immigrant has to undergo.

Definition of “Excessive Demand”

Finally, as mentioned abo¥é!there is no clear definition of what consti-
tutes “excessive demand” on health or social services in the current
Immigration Actor theRegulationsCourts have called this “troubling?®
This general assessment of testing and exclusion policies informs the final
chapter, which makes recommendations for Canadian policy. However, the
proposal to define “excessive demand” in relation to up to a ten-year win-
dow (when there is reasonable evidence indicating that longer-term costs
are likely to occur, such as would likely be the case with HIV/AIBSnd
without taking financial and social contributions that an applicant is expect-
ed to make over the same period into account, causes serious concern. In
practice, this could result in all persons living with HIV or AIDS being con-
sidered medically inadmissible, unless they fall into the narrow categories
of persons who are exempt from inadmissibility to Canada based on “exces-
26 Ciigenshi o . sive demand” on health or social services, or are granted permanent resi-
itizenship and Immigration Canada. Bill C-11. ) ) . ) i L.
Explanation of Proposed Regulations, supra, note dence based on compassionate and humanitarian considerations. This issue
192 is analyzed in detall in the next chapter.

224 Chapter on “Current Policy” at notes 63 ff.
225 See supra, note 64.
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Assessment:
Non-Discrimination and
HIV-Related Entry Restrictions

Canada has a strong commitment to human rights, but for most of

us this is a commitment in theory rather than one that is regularly

tested in practice. HIV transmission and AIDS present a test in o )

practice of our real commitment to human rights; and how we ' he Immigration Act itself pro-
meet that challenge in relation to immigration will provide a par- scribes discrimination inconsis-
ticular and important example in this respéet. tent with the Charter in the

Can Canada choose to admit or exclude anyone, based on any criteria thgtglgn and implementation of

soever? This chapter begins by discussing whether and how the Canadfg#fiada’s immigration policy.
government is restricted in the way it treats non-citizens seeking to enter or

remain in the country. While it is not certain in law, there is at least a strong

case to be made that the protections set out i@ahadian Charter of Rights

and Freedomshould apply in many circumstances that would arise in the

application of Canadian immigration law. Furthermore,ltheigration Act

itself proscribes discrimination inconsistent with the Charter in the design and

implementation of Canada’s immigration policy, and this is consistent with

guidance from international human_ nght; prlnC|pIe_s. This chapter will discuss, Somerille MA.The case agginst HIV antibocy
how the requirement of non-discrimination delimits Canada’s treatment Qfsting of refugees and immigrants. Canadian
persons with HIV/AIDS. Medical Association Journal 1989; 141: 889 at 893,
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Could Canada choose to exclude
someone based on their race,
age, or political views?

Mandatory HIV testing and auto-
matic exclusion are not justified.

228 Goodwin-Gill, supra, note 30 at 64.
229 Goundry, supra, note 17 at 6.

230 Galloway D. Strangers and members: equality
in an immigration setting. Canadian Journal of Law
and Jurisprudence 1994; 7:149-172 at 149.

231 part | of the Constitution Act, 1982, being
Schedule B to the Canada Act, 1982 (UK), 1982,
c. 11 [hereinafter the Charter].

This chapter will then demonstrate that mandatory HIV testing and auto-
matic exclusion, whether based on public health grounds or excessive costs
to public services, are not justified. Blanket exclusions based on either
ground are discriminatory and will do little if anything to achieve any goals
related to public health or economics. Rather, “from the perspective of an
uninformed and apprehensive public, for whom elected representatives
want to be seen as ‘doing something,’ screening [and exclusion] seems an
easy enough and necessary way by which to raise a barrier to the spread of
disease and to protect the public purég.”

This general assessment of testing and exclusion policies informs the
final chapter, which critically reviews Canada’s current and proposed poli-
cies toward visitors, immigrants, and refugees, and makes recommenda-
tions for Canadian policy in each of these areas.

The Principle of Non-Discrimination
in Canadian Immigration Law

The Canadian Disability Rights Council has argued that:

Persons who apply [to come to Canada] and are processed
under [thelmmigratior] Actand its Regulations are entitled to
the constitutional guarantees [against discrimination] provided
by s. 15 [of theCanadian Charter of Rights and Freedoms
Section 3(f) of thé\ctis further evidence that legislators intend
that immigration applicants will have their applications
processed in accordance with s. 15 ofGharter. Simply stat-

ed, this means that there can be no discrimination against immi-
gration applicants with disabilities (and refugees) at any point in
the application proces3?®

The Application of the Canadian
Charter of Rights and Freedoms

It can be said that for those who are not permanent residents, entry into
Canada is a privilege, not a right. If Canada is under no legal obligation to
admit non-Canadians (other than refugees at or within its borders), can it
decide, in its immigration program, to treat any applicant in any manner it
wants? For example, could Canada choose to exclude someone based on
their race, age, or political views? Could it choose to restrict the liberty of
applicants?

Immigration law is a complicated area in which to apply principles of
equality and non-discrimination. As Galloway points out:

Immigration law has as its primary subject the stranger: the out-
sider who is under no obligation of allegiance to the state, who
is not represented in its political processes, and whose needs
and interests are, in most situations, accorded less concern than
those of people who already participate in the social and politi-
cal life of the community°

Itis clear that Canada does not owe the same legal duties to outsiders that
it owes to its own citizens. Nonetheless, it has been held th@atradian
Charter of Rights and Freedoffsis, at least under certain circumstances,
applicable to non-citizens who are subject toltheigration Actand its
regulations.

The Supreme Court has ruled that the acts of the Canadian state in con-
ducting extradition proceedings are subject to the Charter, particularly the
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principles of fundamental justi@&However, it has also ruled @hiarelli 233

that the scope of these principles must be informed by considering the princi-

ples and policies underlying immigration law, and the most fundamental prin-

ciple of immigration law is that non-citizens do not have an unqualified right

to enter or remain in the country. In that case, which involved the deportation

of a permanent resident convicted of a serious offence, the Court found that a

dep_ortgtion scheme t_hat app_li(_es to permanent residents, but not citizens, dqﬂﬁ extent to which the Charter

not infringe the equality provisions (s 15) of the Charter, and that the Charter o .

(s 6) specifically provides for differential treatment of citizens and permanenrpay be extréterrltonal!y. applied

residents in this regard. to the benefit of non-citizens
There is also some uncertainty as to whether the Charter might protect pd@mains uncertain.

ple outside Canada in the application of Canadian immigration l&sindin

v Minister of Employment and Immigratiétt Justice Wilson of the Supreme

Court of Canada stated that the word “everyone” in section 7 of the Charter

“includes every human being who is physically present in Canada and by

virtue of such presence amenable to Canadian’favihe meaning of that

pronouncement has been the subject of considerable debate — specifically, was

Wilson J stating that physical presence in Canada wasessarprerequi-

site for Charter application in general, or melfficientfor the Charter to

apply in theSinghcase itself?®¢ Subsequent cases would appear to show that

it is the latter — that is, in th®inghcase, it was sufficient for the Charter to

apply that Singh was physically present in Canada, but it was not necessary,

as the Charter may in fact apply outside Canada in some cases.
The extent to which the Charter may be extraterritorially applied to the

benefit of non-citizens remains uncertain. There is no doubt that the Charter

may apply outside Canada’s borders in some circumstances. This has been

expressly stated by the Supreme Court of Cafidédanumber of cases indi-

cate the Charter applies to the conduct of officials applying Canadian law

abroad, and this should arguably include in the context of the Canadian immi-

gration system.
In theCookcase (involving Canadian police interrogating, in the US, a US

citizen suspected of a crime in Canada), the Supreme Court held that the

Charter is not absolutely restricted in its application to just Canadian territo-

ry, but can apply outside Canada to Canadian authorities engaged in the

enforcement of Canadian law where this will not conflict with the foreign

state’s jurisdictior3® The Court held that it was reasonable both to expect

Canadian officers to comply with Charter standards, and to permit the accused

who was being made to adhere to Canadian law and procedure, to claim

Canadian constitutional rights relating to the interrogation by Canadian offi-

cers. However, the Supreme Court cautioned that “the holding in this case

marks an exception to the general rule in public international law discussed

above that a state cannot enforce its laws beyond its territory. The excepti8iranada v Schmidt, [1987] 1 SCR 500; 33 CCC

arises on the basis of very particular facts before us. Specifically, thgfl;%'”_ e i o o

impugned actions were undertaken by Canadian governmental authorities ik e oo 1 scr gy T

connection with the investigation of a murder committed in Canada for @ ;gg5) 1 scr 177: 12 Admin LR 137 [rere-

process to be undertaken in Canada. The appellant, the rights claimant he#ger cited to Scr].

in, was being compulsorily brought before the Canadian justice system. ThiS ibid at 202

situation is far different from the myriad of circumstances in which persong® Galloway D.The extraterritorial application of

outside Canada are trying to claim the benefits of the Charter simpfititer.” [ e’ fo vie applcants, Otiawa Law Revew
In the Harrer case, the Supreme Court h_eld th_at the Charter cannot geneg; Ha”er'y [1695] 3 SCR 562 at paras 10-11;

ally apply to evidence gathering abroaddrgignofficers. But the Court stat-  r v cook, [1998] 2 SCR 597 at para 33.

ed that what was “determinative” in that case was that the US authorities cook, ibid.

“were not acting on behalf of any of the governments of Canada, the° iid at para 53
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The Charter is not merely a list
of protections which ‘the people’
have negotiated for themselves
while striving to maximize their
self-interest.

240 Harrer, supra, note 237 at para 12.

241 R v Terry, [1996] 2 SCR 207 at para 15, cited
in Cook, supra, note 237 at para 38.

242 gchreiber v Canada (Attorney General), [1998] 1
S.CR. 841, at para 15; Cook, ibid at para 45.

243 |bid at para 16; Cook at para 46.
244 Supra, note 230 at para 23.

245 [1990] 3 SCR 229 at 391.

246 Sypra, note 230 at para 56.

247 Galloway, supra, note 236 at 362.

provinces or the territories, the state actors to which, by virtue of s. 32(1)
the application of the Charter is confined.... It follows that the Charter sim-
ply has no direct application to the interrogations in the United States
because the governments mentioned in s. 32(1) were not implicated in these
activities.?40

In the subsequenterry case, the Supreme Court clarified that the
Charter does not apply to foreign officers merely informally assisting
Canadian authorities, such as US police arresting a fugitive facing charges
in Canada at the request of Canadian police. However, McLachlin J for the
majority acknowledged that a state “may ... formally consent to permit
Canada and other states to enforce their laws within its territory for limited
purposes. In such cases, the Charter may find limited application
abroad.241As noted inTerryand two later cas@4?one reason for this con-
clusion is the principle of international comity, which suggests that it would
be unrealistic to expect foreign authorities to know and comply with the
laws of Canada.

While these decisions do not directly address the issue of whether
Charter protections apply in the administration of Canadian immigration
law abroad, they certainly suggest that they should. This would certainly
accord with the principle of comity: to use the language of the Supreme
Court in theSchreibercase (cited ifCook), officials acting on behalf of the
Canadian government abroad in the application of Canadian immigration
law “can be expected to have knowledge of Canadian law, including the
Constitution, and it is not unreasonable to require that they follgtt?it.”
Such officials could, for example, include visa officers and medical officers
acting on behalf of Citizenship and Immigration Canada applying Canadian
law.

Galloway offers other persuasive arguments in favour of applying the
Charter to strangers seeking admission to Canada, and thus according them
rights that could be asserted in a Canadian court. He rejects the view that
the Chatrter is “merely a list of protections which ‘the people’ have negoti-
ated for themselves while striving to maximize their self-interest.” Instead,
he claims, “it is more felicitous to conceive of a Constitution as a document
which expresses a community’s devotion to humanist princigtes.”

Galloway cites Wilson J's statementttKinneyv University of Guelph
that “the purpose of the equality guarantee is the promotion of human dig-
nity.”24> He notes that

she does not qualify this statement with references to member-
ship or to other criteria which would exclude strangers or oth-
erwise limit the class of beneficiaries. Equality is presented as a
universal value and the right to equality is a right which people
have solely by virtue of being eq#éf.

He argues that immigration policies that contravene the principles of human
dignity protected by the Charter, such as those that discriminate based on
race, cannot be acceptable for a number of reasons. First, others of the same
group, or indeed all members of minority races in Canada, would suffer
indirect injury from a racist immigration criterion. Perhaps more important,
“liberal communities are founded on the principle that it is not only wrong
for us to treat ourselves in that manner, it is also wrong to treat others
thus.24” After all, if Canadians subject to Canadian laws are protected by
the rights guaranteed in the Charter (which is the supreme law of the coun-
try), why should others subject to Canadian laws not also have the same

46 HIV/AIDS AND IMMIGRATION: FINAL REPORT



NON-DISCRIMINATION AND HIV-RELATED ENTRY RESTRICTIONS

protections? Furthermore, the principles expressed in the provisions of the
Charter are fundamentally the same as those expressed in international human
rights law, which Canada has agreed to respect and promote. Canadi bi Canadi
Galloway points out that even if the government had a constitutional righq anadians subject to an_a an
not to admit any aliens, it does not follow that once it decides to do so, it cafi"Vs are Protected by the rights
admit aliens according to any criteria or impose any conditions it chooses. Ayaranteed in the Charter, why
Goodwin-Gill points out, should others subject to
Canadian laws not also have the

a restriction or limitation that is otherwise permissible must not )
same protections?

itself be imposed in a discriminatory manner, and even though a
state may not be obliged to provide a benefit or entitlement, where
it does so, it ought not to introduce discriminatory measures in its
implementatior?#8

Thus, Galloway concludes that the rights enshrined i€#émadian Charter
of Rights and Freedontkat are accorded to “all persons” should equally be
accorded to those who participate in the immigration program.

The application of the Charter to persons seeking entry into Canada would
afford them, in addition to protection from discrimination, protection from
infringemen"(s on'their life, liberty and security of the person, and fr_om Oth?ﬁarliament has clearly articulated
rights enshrined in the Charter as the most fundamental to Canadian Soc'?%/'commitment to the princiole
In addition to substantive guarantees, it would provide procedural guarantees L princip
and, finally, a cause of action in Canadian courts if those guarantees were Q{10"-discrimination in the
met. Galloway concludes: Immigration Act itself.

Having taken the responsibility for the treatment of aliens, the
government is committed to ensuring that the treatment is proper,
much as the Good Samaritan who offers treatment to an injured
party is held legally liable for his or her negligence, but is under
no obligation to intervene in the first place.

The Principle of Non-Discrimination
in the Immigration Act

In addition to the protection to immigrants that may be afforded by the
Charter if it applies directly, Parliament has clearly articulated its commitment
to the principle of non-discrimination in ti@migration Actitself. Section 3

of the Act sets out the objectives and basic principles on which the immigra-
tion program is based. It states in section 3(f):

3. It is hereby declared that Canadian immigration policy and the
rules and regulations made under this Act shall be designed and
administered in such a manner as to promote the domestic and inter-
national interests of Canada recognizing the need...

() to ensure that any person who seeks admission to Canada on
either a permanent or temporary basis is subject to standards of
admission that do not discriminate in a manner inconsistent
with theCanadian Charter of Rights and Freedoms

The proposed new Act (Bill C-11) contains a similar (but improved) statement
of this principle in section 3(3):

3(3). This Act is to be construed and applied in a manner that...
248 Goodwin-Gill, supra, note 30 at 54. This very

(d) ensures that any person seeking admission to Canada is subjecté'tnsicriﬂéwas gﬂ"_n?ed by :/h_e Sélpfirlge Co[lilfggfg
. . - . anada in its decisions in Vriend v erta,
standards, policies and procedures consistent witklC#madian ;'scg 493 and Eiridge v Brsh Columbia
Charter of Rights and Freedomiscluding its principles of equal-  (attorney General), [1997] 3 SCR 624.
ity and freedom from discrimination. 249 Galloway, supra, note 236 at 363.
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Whether or not the Charter itself applies to strangers extraterritorially in
their dealings with the Canadian government, it is clear that Parliament
intended that the immigration process be conducted according to non-dis-
criminatory principles. The conception of prohibited discrimination in the
immigration process is to be understood the same way as it has been under
the Charter. The remainder of this section will therefore briefly describe the
protection from discrimination afforded under tBanadian Charter of
Rights and Freedoms

The Meaning of Discrimination in the
Canadian Charter of Rights and Freedoms

Section 15 (1) of the Charter states that:

Every individual is equal before the law and under the law and
has the right to the equal protection and equal benefit of the law
without discrimination and, in particular, without discrimina-
tion based on race, national or ethnic origin, colour, religion,
sex, age, or mental or physical disability.

Not every distinction, however, will be considered unlawful discrimination.
Goodwin-Gill defines unlawful discrimination as “some exclusion or
restriction, privilege or preference, which has the effect of nullifying a par-
ticular right.?%° He further points out that:

The principle of non-discrimination places on those who would
make distinctions in the recognition or protection of rights, the
burden of showing that any particular status is a relevant basis
for differentiation; that the distinction is implemented in pursuit
of a reasonable aim or objective; that it is necessary, no alterna-
tive action plan being available; and that the discriminatory
measures taken or contemplated are proportional to the end to
be achieved®!

This definition closely parallels the way in which Canadian courts have
determined whether a particular government action constitutes discrimina-
tion under theCanadian Charter of Rights and Freedorfite Supreme
Court of Canada’s approach to identifying discrimination is expressed in
Lawv Canada (Minister of Employment and Immigratiéi?)

(1) Is there substantively differential treatment between the person and
others on the basis of one or more personal characteristics, either
because the law draws a formal distinction between the person and
others, or because the law fails to take into account the person’s
already disadvantaged position within Canadian socieifferéntial
treatmeny

(2) Is that differential treatment based on one or more of the grounds that
are either listed in the Charter as prohibited grounds of discrimination
(race, national or ethnic origin, colour, religion, sex, age, disability) or
are analogous to the listed grounds (eg, sexual orientation, marital sta-
tus)? @listinction on prohibited ground

(3) Does the differential treatment discriminate in a substantive sense,
contrary to the purpose of the Charter’s equality guarantee, the over-
riding concern of which is protecting and promoting human dignity by
remedying such ills as prejudice, stereotyping and historical
disadvantage t{scrimination)
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Once an action has been found to constitute discrimination, the question is

whether that discrimination is unlawful. It is unlawful when it is not “demon-

strably justified in a free and democratic sociéty.in R v Oakes?®* the

Supreme Court of Canada stated that in order for a restriction or denial of benn //a|ps has been called the

efit to be justified: . . .
scapegoat disease of our era.

 First, the objective which the denial of benefit is designed to serve must
be sufficiently pressing and substantial to warrant the overriding of a con-
stitutionally protected right or freedonimfortant objective

» Second, the means chosen must be “carefully designed to achieve the
objective in question. They must not be arbitrary, unfair, or based on irra-
tional considerations. In short, they must be rationally connected to the
objective.?%5 (rational connectioh

» Third, if the means are rationally connected to the objective in question,
they should impair as little as possible the right or freedom in question.
(minimal impairment

» Finally, “there must be a proportionality between ¢ffectsof the meas-
ures which are responsible for limiting the [freedom] and the objective
which has been identified as of ‘sufficient importan€¥'{proportional-

ity)
In Law, lacobucci J indicated that

probably the most compelling factor favouring a conclusion that
differential treatment imposed by legislation is truly discriminato-
ry will be, where it exists, pre-existing disadvantage, vulnerabili-
ty to stereotyping, or prejudice experienced by the individual or
group?>7

HIV/AIDS has been called the “scapegoat disease of our*érBécause

HIV and AIDS are associated with marginalized and stigmatized populations
such as drug users, gay men, and prostitutes, people with HIV and AIDS have
been subject to many kinds of discriminatory treatrff@whenever people

with HIV are singled out for differential treatment, we must carefully exam-
ine whether those distinctions are justified.

This has been recognized in the interpretation of international human rights
law, specifically in the context of HIV/AIDS. The UN’s International
Guidelines on HIV/AIDS and Human Rights indicate that the settled inter-
pretation of international human rights law reflects an approach essentially the
same as th®akesanalysis under the Canadian Charter:

In order for restrictions on human rights to be legitimate, the State

must establish that the restriction is [among other things] based on

a legitimate interest, as defined in the provisions guaranteeing the =~ ** Chartersupra note 2315 1.
rights, [and] proportional to that interest and constituting the least ~ **[1986] SCR 10319 CRR 308
intrusive and least restrictive measure available and actually =~ “*bdatpara7o

. . . . . 256 |hj,
achieving that interest in a democratic sociéty. - Ibic
Law, supra, note 252 at para 63.

The remainder of this paper, in examining whether HIV testing and exclusiofe somervile, supra, note 227 at 893.
are warranted, will examine how the principle of non-discrimination applies= iohnson, supra, note 3 at 148. For a discussion,
to immigration and refugee policy in relation to HIV/AIDS. This analysis, see de BruynT. HIV/AIDS and Discrimination:A

. . . . - Discussion Paper. Montréal: Canadian HIV/AIDS
along with _other considerations tha’F have been |§1ent|f|e_d throughout th€, network & canadian AIDS Society, 1998,
paper, then informs the recommendations for Canadian policy presented at 8@ emational uideiines, supra, note 19 at para

end. 82.
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HIV-Related Entry Restrictions

Are HIV-Related Restrictions on Immigration
to Protect Public Health Justified?

Most individuals and international organizations have opposed restrictions
on the movement of people with HIV/AIDS intended to control the domes-

Restrictions on the movement of tic and international spread of HIV. Such restrictions have been considered

people with HIV/AIDS intended impractical, ineffective, wasteful, discriminatory, and scientifically and
to control the domestic and medically unfoundeét!

international spread of HIV have According to the United Nations International Guidelines on HIV/AIDS
been considered impractical, in- and Human Rights:

effective, wasteful, discriminatory, Public health is most often cited by States as a basis for restrict-
and scientifically and medically ing human rights in the context of HIV/IDS. Many such restric-
unfounded. tions, however, infringe on the principle of non-discrimination,

for example when HIV status is used as the basis for differen-
tial treatment with regard to access to ... travel ... and asy-
lum....

There is no public health rationale for restricting liberty of
movemenor choice of residenaen the grounds of HIV status.
According to the current international health regulations, the
only disease which requires a certificate for international travel
is yellow fever [reference omitted]. Therefore, any restrictions
on those rights based on suspected or real HIV-status alone,
including HIV screening of international travellers, are discrim-
inatory and cannot be justified by public health conc&ns.

Jean-Yves Carlier summarizes the arguments supporting the position
that restrictions introduced by states for reasons of public health are
unfounded:

» States cannot in any event prevent their nationals from traveling and so
avoid any risks attached to travel.

» Screening is not perfectly reliable, as a person can test seronegative
when in fact he or she is in the process of developing the virus.

» A false sense of security is created within the population, which comes
to think that AIDS is a “foreign” problem that can be solved by border
controls.

» HIV/AIDS can be passed on only in specific circumstances and not by
day-to-day contact.

» AIDS is already present in every country in the world.

 ltis impossible to close frontiers effectively and permanently.

» Restrictions may lead people to enter a country clandestinely and,
because of their clandestine status, not use preventative measures.

» Restricting travel is expensive, and funds should be used instead for
education and promotion activitiés.

Many, including academics and public health representatives, agree with
this analysis. Somerville has pointed out that “it is totally irrational to
exclude HIV-antibody-positive immigrants on the ground that they consti-
tute a danger to public health or saféf).Decosas and Adrien agree that

261 Gilmore et al, supra, note 21 at $225;
Goodwin-Gill, supra, note 30.

262 International Guidelines, supra, note 19 at 50,

paras 83 and 105-106 [emphasis added]. “HIV is well-established everywhere in the world, and attempts to halt its
263 Carlier, supra, note 171 at 211, para 549, spread by controlling the movement of infected or potentially infected per-
264 somerville, supra, note 227 at 890, sons have proven futile and expensive besides causing considerable per-
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sonal hardship?®® The reasons for this position will be examined in greater
detail in this section.

HIV Cannot Be Transmitted through Casual Contact el HIV are not a,
threat to public health by virtue

The most significant reason why persons with HIV are not a threat to public, =~ .
health is that HIV is not transmitted through casual contact. The exclusion of thelr_ status because HIV is not
immigrants with HIV is therefore not necessary for the protection of locafransmitted through casual
populations. HIV can be distinguished from airborne diseases such as tubegntact.
culosis that are transmitted by the simple presence of an infected individual.
In addition, Goodwin-Gill points out that “HIV infection is not like certain
psychopathic conditions in which the afflicted amableto control their
behaviour and for that reason constitute a potential danger to other members
of society.?66
A country’s population can protect itself from the risk of HIV infection
(either from new immigrants or from people who are already residents) by
engaging in safe sex practices, by refraining from sharing injection equip-
ment, and by ensuring that donated blood and plasma are carefully screened.
The entry of people with HIV/AIDS creates no direct and unavoidable risk to
the health of the general public.

Entry Restrictions to Prevent the Spread of
HIV Are Likely to Be Ineffective

Rates of HIV in a country are unrelated to immigration

Decosas and Adrien point out the futility of trying to control rates of HIV by
restricting immigration:

The virus may have entered the country in the body of a migrant
or a traveler. It has, after all, the characteristics which allow it to
slip through the tightestordon sanitaire But once in a country,

the epidemic curve follows its own dynamic, which is soon inde-
pendent of any fuel from abroad. Importation of HIV remains vis-
ible because infected foreigners capture public attention, but is
only significant in epidemiological terms at the very beginning of
the epidemic and has little influence on its course. We do not
know all the reasons why adult HIV prevalence reaches 30% in
some locations and only 0.1% in others, but we know that it is not
related to the rate of importation of H¥.,

Attempts to exclude HIV-positive travelers will be ineffective

In addition, even if it were possible to control the rates of transmission of HIV
by erecting border controls (which it is not), attempts to exclude HIV-positive
travelers are unlikely to be effective for a number of reasons.
Gilmore et al point out that with all current screening methods, a certain
number of persons who are in fact seropositive will be erroneously labeled
negative?®® In addition, they note “the design of screening policies may arbi-
trarily, or by political, diplomatic, economic or other necessity, exempt some
people or groups from screenirf§?1n particular, states may not, under inter-
national law, exclude returning nationals who are HIV-infeéted. #%* Decosas |, Adrien A. Migration and HIV. AIDS

. 1997; 11(Suppl A): S77-S84 at S77.
Somerville contends that 266 Goodwin-Gill, supra, note 30 at 64.

if we were thinking about potential transmission hours (the total ?%" Decosas and Adrien, supra, note 265 at S77.
number of hours during which conduct that could result in HIV %% Gilmore et al, supra, note 21 at 5227.
transmission is engaged in) and opportunities, [immigrants] rep- ? lbid.

resent a miniscule proportion of the risk presented by the total #70ICCPR, supra, note 133 at Art 12(4).
number of people entering Canada each3féar. 2"t Somerville, supra, note 227 at 890.
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Resources can be better spent in
preventing HIV risk behaviours
than focusing on restricting the
entry of people with HIV/AIDS at
the border.

272 |bid.
273 Thompson, supra, note 51.

274 See, eg, Johnson, supra, note 3 at 161; Gilmore
et al, supra, note 21.

275 somerville & Wilson, supra, note 4 at 832.
276 |pid at 792.

277 Gilmore et al, supra, note 21 at S228 (refer-
ences omitted).

She goes on to point out:

If one considers one of the modes of transmission of HIV, sexu-
alintercourse — especially casual sexual encounters — and looks
at the likelihood of an infected person spreading HIV to other
members of the population, this would appear to be far more
likely with tourists and with business travellers than with immi-
grants, many of whom have families with young children and
are seeking a new life, a home and wirk.

The screening of all visitors, however, would be impossible in practical
terms, and is likely to be undesirable in economic terms, as it could deter
tourism. This was acknowledged by Minister Caplan when she said that “it
is impossible to shrink wrap our bordef&”

False sense of security

Exclusion of immigrants with HIV as a way to protect public health denies
society’s collective responsibility for HIV/AIDS by focusing on the HIV
status of immigrants rather than the population’s behaviour. A number of
authors have suggested that creating restrictive policies at the border, par-
ticularly when those policies profess to protect the public from disease, cre-
ates a false sense of security among the local population that counteracts
efforts to educate the public about safe pracfitées.

Somerville and Wilson point out that entry restrictions often appeal to
people’s need to distance and dissociate themselves from perceived sources
of fear, such as disease, even when such measures are unnétdssary.
example, during the cholera epidemic, demands from the public for quar-
antine overwhelmed medical experts’ assurances that the quarantine was an
expensive and completely useless way to combat the di$&Rseple may
want to believe that they can be protected from HIV by excluding certain
persons from the population and may begin to believe that their country is
or will become “HIV free” because positive travelers are excluded. An
unfortunate consequence of that belief is that risky behaviour might in fact
be encouraged, and the spread of HIV increased.

Diversion of resources from national prevention efforts

Resources can be better spent in preventing HIV risk behaviours than focus-
ing on restricting the entry of people with HIV/AIDS at the border. As men-
tioned above, the rates of HIV transmission in a country are tied to risk-pro-
ducing activities, not immigration. The only way for an individual to guar-
antee that they will not contract HIV, and the best way for governments to
reduce the spread of HIV and AIDS among their population, is by ensuring
safe practices. As Gilmore et al have stated:

Since we do not know how effective exclusionary policies are
at preventing HIV transmission, their justification is doubtful
and would be unacceptable if national prevention programs
were jeopardized or limited by such a policy. Even if the costs
of testing are transferred to the traveler, administration of such
policies and verification of results could require resources
which might be better allocated to prevention efforts at home.
These include education, which is essential to any HIV control
program, as well as the availability for both nationals and trav-
elers of condoms, clean injection equipment and voluntary
HIV-antibody testing and blood donor screerfifig.
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Excluding Immigrants with HIV on
Public Health Grounds Is Unjust

Stigmatizes people with HIV/AIDS and immigrants

By claiming that immigrants with HIV are a threat to public health by virtue
only of their HIV status and regardless of their behaviour, people with HIV
will generally be stigmatized as dangers to public health and safety. The view
rests on a false assumption that people with HIV/AIDS will engage in behav-
iour that will contribute to the spread of the virus. Not only does such a stig-
ma inflict hardship on members of our society living with HIV, but it may also
discourage members of the population from voluntarily choosing to be tested.

The view that immigrants with HIV are themselves a danger to public
health and safety “may set a precedent that all HIV-infected people in Canada
could be similarly characterize#f® Given the stigma that people with HIV
and AIDS already face in society, any policy that would worsen that stigma
while providing uncertain (if any) benefit to the public must be avoided.

The exclusion of prospective immigrants with HIV on the ground that they
represent a danger to public health also stigmatizes all immigrants, who are
often viewed as threatening. For example, “Sweden’s ombudsman on ethnic
discrimination found that citizens opposed to immigrants in general usually
cloaked their prejudice by expressing it as a fear that immigrants might have
some terrible, unknown disease that would be passed on to the citizens’ chil-
dren.2"9Excluding immigrants with HIV as a means of combating the spread
of the diseases would reinforce the view that the rates of HIV in the country
are the “fault” of immigrants who “spread the disease.”

Causes personal hardship

There is no cure for HIV or AIDS at this time. As a result, persons who are
excluded from a country on the ground that they represent a threat to public
health are permanently excluded. In this respect, HIV can be distinguished
from curable diseases such as syphilis.

There is mandatory testing and exclusion of those who test positive for
syphilis in Canada and the 3 This practice has been opposed in Catfada
and in the United States, most notably by the US Secretary of State for Health
and Human Serviceé82 because neither disease can be transmitted by casual
contact. However, while mandatory testing and exclusion of those who test
positive are equally irrational with respect to both diseases, the consequence
is far harsher for those with HIV than for those with syphilis.

While those with syphilis may join their families or pursue their goals in
Canada following successful treatment, those with HIV unfortunately would
never be able to enter the country following exclusion on public health
grounds. Furthermore, the knowledge that HIV-positive persons are excluded
from Canada may encourage families to leave HIV-positive family members
behind, where they may suffer without care, treatment, and family support.
Constitutes unlawful discrimination 1 Somerville, supra,note 227 at 891.

. . . 279 |bid at 893 [reference omitted].
Singling out persons with HIV on the ground that they constitute a threat tg, Goodwin-Gill supra, note 30 at 62: see also

public health is discriminatory, according to the test set dutwmdescribed  somerville & Wilson, supra, note 4 at 801.
above. When persons with HIV are singled out for exclusion, they are denied see Mickieburgh R. Stop syphilis tests for
the benefit of admission to Canada based on a personal characteristitdrants panel urges. Globe and Mail 3

. - . . . . ... ,November 1992: A6, cited in Somerville &
namely disability. The differential treatment is not demonstrably justifiedy;son iid.

according to the test set out by the Supreme Court of Can@idkas 22 566 Goodwin-Gil, supra, note 30.

HIV/AIDS AND IMMIGRATION: FINAL REPORT 53



NON-DISCRIMINATION AND HIV-RELATED ENTRY RESTRICTIONS

As a measure to protect the
Canadian public, the exclusion of
HIV-positive immigrants can be
characterized as “arbitrary, unfair,
and based upon irrational consid-
erations.”

Generalizations and estimations
of the conduct of populations
may be useful for tracking and
explaining broad patterns of
infectious diseases. But such
assumptions have no place in
immigration policy, which should
treat applicants with respect and
dignity, as individuals.

283 See, eg, Miron v Trudel, [1995] 2 SCR 418.
284 papp, supra, note 10.

* The ostensiblebjectiveof the exclusion is to protect society from

threats to public health in the form of contagious diseases. That is an
important objective.

However, it is arguable the measure of testing all immigrants for HIV
and automatically excluding all those known to be HIV-positiveots
rationally connectedio the objective. Persons with HIV are not a threat
to public health simply because they are HIV-positive, and exclusion of
immigrants with HIV will not prevent the spread of HIV domestically.
The exclusion of all people with HIV may prevent the transmission of
the disease from a given individual to another, so there could conceiv-
ably be some marginal benefit in a relatively small number of instances.
However, the “rational connection” portion of takestest requires

that the measure be “carefully designed to meet the objective” of pro-
tecting the Canadian public from contagious diseases. By fostering a
false sense of security and by undermining people’s responsibility for
protecting themselves, by singling out immigrants in a manner that
obscures other potential sources of exposure to HIV, the measure may
indeed achieve the very opposite objective. In that sense, as a measure
to protect the Canadian public, the exclusion of HIV-positive immi-
grants can be characterized as “arbitrary, unfair, and based upon irra-
tional considerations.”

In addition, even if excluding all immigrants with HIV were an effec-
tive way to prevent spread of the virus within the population,ribts

the way that least impairthe right to be free from discrimination.
Encouraging all individuals to undergo voluntary testing and to avoid
risky behaviour is a less impairing and far more effective way to protect
members of the public from contracting HIV.

Not only is the exclusion of immigrants with HIV based solely on
their HIV status unrelated to any public health objective; it is premised
on assumptions with respect to individual behaviour. That is, it is pre-
sumed that persons with HIV will engage in activities that will con-
tribute to the spread of the virus. This constitutes the kind of stereotyp-
ical reasoning that frequently informs unjustified discriminaifén.
Many would be excluded even though they would not engage in expo-
sure-producing activities with the nationals of the excluding country.

It must be noted that epidemiological approaches such as the
Montebello Process do not serve as reasonable justifications for testing
and excluding persons with particular diseases under immigration law,
particularly when that exclusion would be permanent. The Montebello
Process is itself based on generalizations. Generalizations and estima-
tions of the conduct of populations may be useful for tracking and
explaining broad patterns of infectious diseases. However, they give rise
to statements such as the one made by a Health Canada official that “on
average, a migrant with an infectious disease like HIV transmits the con-
dition to at least one Canadian residéft.Such assumptions have no
place in immigration policy, which should treat applicants with respect
and dignity, as individuals. We do not say that “on average” members of
certain races or from certain countries are more likely to become
involved in criminal activities, and use this as a justification for exclud-
ing all individuals who belong to those races or who come from those
countries. A fair immigration policy must provide a rational, individual-
ized explanation for the treatment of applicants.
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» Overall, the harmful effects of stigma and personal hardship that would be
visited upon all would-be immigrants who are HIV-positive by a policy of
automatically excluding all of them on public health grounds would be
grossly disproportionate to any benefit, marginal if any, to be gained in

protecting the public health. Current Canadian immigration
policy holds that demands are

Are Restrictions on Immigration of People with “excessive” when they exceed
HIV to Protect the Public Purse Justified? the cost of health care for the

The issue of whether states should deny permanent residence to people Viiférage Canadian.
HIV on the ground that they are likely to place an excessive burden on health
or social services is complex. It is a reasonable criterion for immigration that
the individual be expected to contribute to the society where they seek per-
manent residence. Indeed, people with HIV can be expected to place demands
on health or social services, as do other immigrants and current citizens and
residents. But are these demands “excessive™? And is it justified to presume
thatall people with HIV will place “excessive demands” on health or social
services?
The UN's International Guidelines on HIV/AIDS and Human Rights state:

Where States prohibit people living with HIV/AIDS from longer-
term residency due to concerns about economic costs, States
should not single out HIV/AIDS, as opposed to comparable con-
ditions, for such treatment and should establish that the costs
would indeed be incurred in the case of the individual alien seek-
ing residency. In considering entry applications, humanitarian
concerns, such as family reunification and the need for asylum,
should outweigh economic consideratié#ts.

Not All Persons with HIV Will Place “Excessive”
Demands on Health or Social Services

It is difficult to determine what kinds of demands constitute “excessive”

demands. Somerville points out that “all of us, including immigrants, will at

one time or another place some demand on the health care system. Whether

the cost of that demand is excessive, assuming the cost of the demand is a rel-

evant criterion, is a value judgmeft?® Indeed, as described above, neither

the currenimmigration Actor regulations, nor the courts, have offered any

clear standard for making this assessment. Despite this, on at least three occa-

sions, the Immigration Appeal Division of the Immigration and Refugee

Board has rejected a challenge that this provision is void because it is uncon-

stitutionally vagué®’

Current Canadian immigration policy holds that demands are “excessive”

when they exceed the cost of health care for the average Cat¥adiais.is

problematic in that it presumes that any Canadian who draws more heaviys,a note 19 at 50, para 106.

than the average on the health-care system is imposing an “excessive” burdeg,merile, supra, note 227 at 891.

Citizenship and Immigration Canada plans to provide a clear definition f nat v canada (Minister of Citizenship and

“excessive demand” in the regulations that will accompany Bill C-11. Agnmigration), [1997] IADD No 1143 (QL); Grewal

mentioned above, it plans to define excessive demand ‘in relation to a By oD N 1151 (L) ety v Conmca.

window unless reasonable evidence indicates that significant longer-terfmister of Citizenship and Immigration), [1997]

costs are likely to occur,” in which cases “the assessment window may B&0 No 155.

extended, though rarely beyond ten ye#% Costs would be compared to ** See im.supra note 69.

the average annual cost of health and social services for Canadians (currezraf’t@“z‘?”Ship and Immigration Canada. Bill C-LL
L. Explanation of Proposed Regulations, supra, note

$2800 per annum), multiplied by the number of years for the assessment pegi-

0d.”?%0 At the time of writing, no further details were known, and it was thuss g,
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Current Canadian policy only
considers the “demands” a poten-
tial immigrant might make on
health or social services systems,
and ignores their likely financial
and other contributions to
Canada.

291 Carlier, supra, note 171, summarizing the posi-
tion of the WHO.

292 Hoffmaster B, Schrecker T, An Ethical Analysis of
the Mandatory Exclusion of Refugees and
Immigrants Who Test HIV-Positive. Halifax: The
Names Project, 2000, at 19 (available at www.
aidslaw.ca/Maincontent/issues/immigration.htm).

293 Jiirgens, supra, note 2 at 206.

not clear how “excessive” will be defined.

However, what is known is cause of great concern for persons living with
HIV or AIDS and, more generally, for all persons with disabilities or chron-
ic, life-threatening diseases. Because of the difficulty in predicting costs far
into the future, an applicant’s projected demands on health or social servic-
es should not be assessed over a period of up to ten years. Furthermore,
what is being proposed differs from the definitions of “excessive demand”
suggested by international organizations such as the United Nations and the
World Health Organization. The World Health Organization, for example,
has stated that when a state considers excluding a person on “excessive
cost” grounds, it should do so only if “the cost of the financial support
exceeds the benefits that are expected from the travéliéfrthe goal of
any exclusion on “excessive demand” grounds is indeed to protect the
public health-care system, then contributions by each immigrant to the
domestic economy and hence to the health-care system must be also taken
into account. Current and proposed future Canadian policy only considers
the “demands” side of the equation, ignoring the “contributions” side.

Yet, as Hoffmaster and Schrecker point out, the criteria for acceptance as
an immigrant

are designed to ensure that the individuals admitted will make
financial contributions to Canadian society through taxes and
premiums, in addition to making claims on tax-supported serv-
ices. Determinations of “excessive demand” therefore require a
comparison of potential benefits and costs. Moreover ... that
comparative judgment must be made on an individual, not a
class, basis. The relevant issue is whethisrparticularimmi-
grant would contribute more than he or she would €8st.

Many immigrants with HIV will make a greater net financial contribution

to the economy of the state to which they are destined than the costs they
will impose on its health-care system. “Because of new treatments, people
with HIV lead longer and potentially very productive lives during which
they can contribute a lot to ... societ§?While it is true that these treat-
ments can be expensive, there will be many cases in which the economic
contribution will be greater than the cost of those treatments, particularly
since the cost of treatment will vary from person to person.

Furthermore, people with HIV can make important non-economic con-
tributions to society that should be considered when determining whether
the costs they will impose on society are “excessive.” There is no question
that it is difficult to measure non-economic contributions, as these cannot
be quantified. However, this does not mean it is impossible for such factors
to be considered. Canadian courts and tribunals are called upon daily to
interpret qualitative requirements or factors set out in statutes, and to weigh
non-quantifiable evidence in the balance in attempting to do justice. In the
context of immigration and refugee cases, they currently already engage in
such a task when assessing humanitarian and compassionate considerations
for landing an otherwise inadmissible person, or when assessing the risk of
persecution to which a refugee claimant may be subjected if removed from
Canada. A list of factors to be considered in determining whether the costs
required for care of a particular individual would be “excessive” should be
developed. This list should include, among other factors: (1) expected con-
tributions to domestic work supporting a household, caring for dependents
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(children, elders, family member with disability or special needs); (2) expect-
ed contributions to community services; (3) meeting a particular need for
skilled/trained workers in a particular area (a factor already considered for
independent applicants); (4) expected contribution to Canada’s educational,
scientific, or cultural life; and (5) compassionate and humanitarian factors,
such as the need for reunification with loved ones and the suffering that could
result from being returned to the applicant’s country of origin.

Somerville and Wilson have noted that applying the “excessive demand”
criterion for exclusion, without taking other considerations into account,
would

indicate an unacceptable attitude toward migrants as persons — in
that it views them only in terms of the economic benefit they offer.
In addition, it places only a monetary value on their worth — in that

it states that they do not merit the cost they would present to soci- ~ SYStems make every avenue for
ety294 controlling costs appealing, [but]

" . . .it is not clear how or whether
In addition, as Hoffmaster and Schrecker have said, “[rflegarding prospectiv
ose pressures would be eased

immigrants solely in economic terms and therefore as potentially substitutabt i U

(e.g., an applicant with a medical condition that could be expensive to maRY Parring prospective immigrants

age can be replaced by a more cost-effective one who does not have suathg are HIV-positive”

condition) denies them inherent moral dignity and status as peféons.” ~ Hoffmaster & Schrecker, 2000
Finally, Hoffmaster and Schrecker remark that, although

“The financial pressures being
exerted on Canada’s health care

the financial pressures being exerted on Canada’s health care sys-
tems make every avenue for controlling costs appealing, it is not
clear how or whether those pressures would be eased by barring
prospective immigrants who are HIV-positive ...

The overall demand for health services in Canada is driven by
much bigger and more powerful forces, including the aging of the
population; the ever-expanding array of expensive pharmaceutical
and technological interventions; the failure of health promotion
efforts to have significant impacts on behaviour such as smoking;
and the expectations of the public and health care professionals.
Genuine attempts to address the perceived health care crisis
should be directed at those forces, and not deflected by worries
about the “excessive demands” that immigrants might impose on
health care servicé&®

Routinely Excluding People with HIV on the Grounds
That They Will Place Excessive Demands on Health or
Social Services Would Be Unjust

Stigma

The assumption that all immigrants with HIV will excessively burden the
public purse reinforces views of immigrants as abusers of the social welfare
systen?®”and of persons with HIV as people who are unable to contribute to
society.

Parity with Other Diseases

If a country chooses to institute mandatory testing and exclusion policies on

grounds of economic cost to public health or social services, it must do So ithSomervile & Wilson, supra, note 4, at 831.
a non-discriminatory manner. In March 2001, the Minister of Citizenship and® supra note 292, at 23.
Immigration stated that she would not accept testing for HIV/AIDS if it was™ Ibid. at 20.
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With respect to the criterion of
“excessive demand” on health or
social services, how different is
HIV-positive status from other
medical conditions?

297 Somerville & Wilson, supra, note 4 at 798.
298 See supra, note 12.

299 Zowall H et al. Economic impact of HIV infec-
tion and coronary heart disease in immigrants to

Canada. Canadian Medical Association Journal 1992;

147:1163-1172.
300 Supra, note 292, at 22.
301 |bi,

conducted in a discriminatory manner, and that she opposethtigatory
exclusion of those that test positi’& One way in which testing for HIV
would be done in a discriminatory fashion is to single it out for screening
as opposed to other medical conditions that risk imposing a similar or even
greater burden on the public purse.

For example, one study that may provide a useful example despite the
fact that it is now somewhat dated, found that the estimated cost of caring
for coronary heart diseases in the five-year period immediately following
diagnosis is in fact greater than the cost of medical care incurred by an indi-
vidual who tests positive for HR??While this study predated the advent of
protease inhibitors as part of the standard of care in Canada for people liv-
ing with HIV/AIDS, there have no doubt also been corresponding changes
to the standard treatment for heart disease, including new, expensive drugs.
The point to be noted is that costs for treatment are variable over time, not
just with treatment of HIV/AIDS but of other medical conditions as well.
This is due not only to medical advances, but also to marketplace consider-
ations that affect various components of the cost of treatment (eg, prices of
drugs). This highlights the difficulty of making a fair assessment or com-
parison that justifies singling out one disease condition from others in
excluding would-be immigrants on “excessive demand” grounds.

Generally, Hoffmaster and Schrecker ask:

With respect to the criterion of “excessive demand” on health or
social services, how different is HIV-positive status from other
medical conditions?°

They point out that the list of potentially costly medical conditions and risk
factors for future iliness, such as tobacco consumption and alcohol abuse,
could easily be extended. They conclude that consistency and fairness
demand that they be treated the séthe.

Slippery slope to further exclusion

This leads is to the question of how far we want to go in excluding those
who can be expected to use health or social services. Should we hold per-
sons over 50 years of age medically inadmissible because they are more
likely to need health or social services? Should we use genetic screening
tools to predict who might develop expensive genetic conditions?

As Hoffmeister and Schrecker point out:

If mandatory testing of immigrant were introduced, and if pari-
ty with other diseases were accepted, the slide down an ethical-
ly problematic slippery slope could be impossible to stop. The
internationally funded and conducted Human Genome Project,
which will map the entire human genome, is well ahead of
schedule. One outcome of all the genetic information being
produced will be the equally rapid development of an extensive
set of genetic screening tools. The ability of medical science to
identify individuals who are more likely than the population as
a whole to develop serious or lethal diseases will be enormous-
ly enhanced. It is already possible to identify carriers of a limit-
ed number of hereditary conditions, to determine the probabili-
ty of transmission to offspring, and (in a much smaller number
of cases) to screen for individual susceptibility. Testing for
Huntington’s disease is an example of the last category. The
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recent commercialization of a test for the BRCA 1 mutation,

which confers high hereditary susceptibility to breast cancer, is
almost certainly a harbinger of a much larger range of genetic
tests.

Would the “excessive demand” criterion justify expanding the
medical screening of immigrants to include such tests? How
might that criterion be interpreted as more and more tests become
readily available? What apprehensions about the medical costs of
treating the offspring of prospective immigrants who are carriers
of a particular condition might lead to blanket exclusions? Are we
comfortable with a future in which, for example, prospective
immigrants at high hereditary risk for breast cancer would be
excluded based on the “excessive demand” criterion? After all,
prospective immigrants are not our compatriots, and it is easy to
imagine the subtle and covert introduction of “biological fitness”
as ade factotest for admission to Cana#f&.

Blanket exclusion would be discriminatory

In addition, as has been noted, Canada’s courts have already ruled in the 1992
Deolcase (widely cited in subsequent cases, including theli@2ase) that
it is legally wrong to automatically assume, based on a person’s medical con-
dition, that they will place an excessive demand on health or social services,
and that a fuller, individual assessment is requfitélshdeed, in the receiMo
case, the court reiterated the point that “merely suffering from a disease or
disorder does not render a person inadmissible: it is the effect of the disease
that is critical to the determinatiof?*

Thus, any judgment about “excessive demand” has to be individualized.
Imposing a blanket exclusion of all persons with HIV onassumptiorthat
they wouldall place excessive demands on health or social services would
constitute an unjustified generalization, and discriminate against those who
would not place excessive demands on health or social services. Such a blan-
ket denial of the benefit of residence to all people who are HIV-positive would
likely not pass Charter scrutiny under Dakestest outlined above.

e The objective of protecting the Canadian health care and social servicgzs”),d o028
“ . » . . . . id a -23.
systems from “excessive” demands is an important objective. s _
. . .. . Deol, supra, note 33; Litt, supra, note 33.
e However, a policy of excluding all people living with HIV/AIDS would
. . . . 304 Mo, supra, note 69 at para 37. It should be
not meet thafz_atlonal connectiorrequirement because it would Not D€ oteq that there is (at least) one reported case in
“carefully designed to meet the objective.” As explained above, not allvhich an adjudicator of the immigration Appeal
HIV-positive people place an “excessive” demand on the health or soc@'gvf:]’:g”t';gtvﬁrg file anabs s:lrg:zzz‘l‘h:yhzls
services systems. In order to meet this constitutional requirement, a pQhmination to automatically determine that a dis-
icy would need to take into account the costs that each applicant wougellity will create an_ef_xcgssrive (:]emg;dfhé adju-
. . . . . icator was “not satisfied that the arter is
be expected to impose on health or social services, given all their Pelg;icapie o the instant case, as at isue s the
sonal circumstances. medical status and potential admissibility of a
« A policy of exclusion of all HIV-positive applicants would also fail the non-Canadian living outside Canada’ Sidhu v
. .. . . . . . Canada (Minister of Citizenship and Immigration),
requirement o_fnlnlmal |mpa|.rmenbf Ch_arter equality rights in PUrSU-  [1997) IADD No 1064 (QL) at para 17. Given
ing the objective of preventing excessive demand. Those HIV-positivene many other cases that confirmed the require-
applicants who would be excluded would have been discriminateg®h of129ng a te probable fak between a
. ) . . A A ealth condition and the demand for services, the
against because of their HIV-positive status by being denied landing dicussion above about the complexity of
and all the associated benefits — even if they would not have placed ahﬁther or nfOé thed.CharterAcoulld gcl)vem tgeh
I B ” 3 H - ication of Canadian immigration law, and the
excessive” demand on Canada’s health or social services systems. THE any substantive analysis n this case, it s

would certainly be more than a minimal impairment of equality rights. properly seen as an aberration and likely bad law.
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Mandatory testing of all prospec-
tive immigrants can be character-
ized as arbitrary, unfair, and based
upon irrational considerations.

305 Supra, at notes 261 ff.
306 See supra, at pages 57-59

» Finally, the harmful effects of a policy of exclusion of all HIV-positive
applicants, such as the stigma and significant personal hardship
described above, would be out of proportion to any savings to the
health or social services systems resulting from excluding that subset
who would place an “excessive” demand on those systems.

Is Mandatory HIV Testing of Immigrants
and Refugees Justified?

Arguments Advanced in Favour of Mandatory Testing

Mandatory testing can only be justified if it serves a worthy goal. Those
who advocate mandatory testing justify it on three major grounds.

First, they argue that it would protect public health by identifying those
who are HIV-positive in order that they may be excluded from Canada and
prevented from contributing to the spread of HIV in Canada. However, as
has been demonstrated ab#&teexclusion of immigrants with HIV on
public health grounds is unjustified. This means that mandatory testing to
serve the purpose of exclusion on public health grounds is equally unjusti-
fied.

Second, some argue that, even if those who test HIV-positive are not
excluded from immigrating to Canada on public health grounds, testing all
prospective immigrants for HIV, and providing counseling, would protect
the public health. They argue that immigrants who know that they are HIV-
positive and have received counseling would be less likely to engage in
risky behaviours. However, for the same reasons that mandatory testing for
the purpose of excluding all HIV-positive prospective immigrants is unjus-
tified, mandatory testing for the purpose of providing counseling and other
risk-reducing interventions to those testing positive is also unjustified. The
ostensible objective of mandatory testing of all immigrants is to reduce the
threat of HIV transmission from immigrants to Canadians. This is an impor-
tant objective. However, it is arguable the measure of testing all immigrants
for HIV is not rationally connected to the objective. Persons with HIV are
not a threat to public health simply because they are HIV-positive.
Mandatory testing of all prospective immigrants and providing counseling
and other risk-reducing interventions may prevent the transmission of the
disease from a given individual to another, so there could conceivably be
some marginal benefit in a relatively small number of instances. However,
by fostering a false sense of security and by undermining people’s respon-
sibility for protecting themselves, by singling out immigrants for mandato-
ry testing in a manner that obscures other potential sources of exposure to
HIV, the measure may indeed achieve the very opposite of its objective of
preventing infection among Canadians. In that sense, as a measure to pro-
tect the Canadian public, mandatory testing of all prospective immigrants
can be characterized as “arbitrary, unfair, and based upon irrational consid-
erations.” In addition, even if mandatory testing of all immigrants were an
effective way to prevent spread of HIV within the population, itasthe
way that least impairthe right to be free from discrimination. Encouraging
all individuals to undergo voluntary testing and to avoid risky behaviour is
a less impairing and far more effective way to protect members of the public
from contracting HIV. This means that mandatory HIV testing for this pur-
pose is also unjustified.

Finally, those in favour of mandatory HIV testing argue that it would
allow for the identification and exclusion of those who might pose an exces-
sive burden on the health-care system. As shown &#oercluding all
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immigrants with HIV from immigrating to Canada on “excessive demand”

groundg cannot be justified. IF wogld fail to take into co_nS|dferat|_on the |_n_d|-” we mandate HIV testing of
vidual circumstances of each immigrant, when both our immigration tradition . .

and fairness require that each prospective immigrant be assessed individudwn'grants’ W'!l we soon mandate
Many immigrants living with HIV would make contributions to Canadian 9€netic screening tests?

society that would far outweigh the cost they would impose on the health-care

system. Mandatory HIV testing for the purpose of excluding all those testing

HIV positive on excessive cost grounds could therefore also not be justified.

However, if the goal simply is to identify HIV-positive immigrants, so that an

individual assessment of costs (and contributions) can be undertaken, a

mandatory HIV testing program could reach this goal. However, there are sev-

eral drawbacks of a program of mandatory HIV testing of prospective immi-

grants.

Drawbacks to Mandatory Testing

Discrimination

There is concern that a policy of mandatory HIV testing would unfairly sin-
gle out HIV for testing when there are other conditions that can be as expen-
sive or more expensive than HIV that are not tested for.

Stigma

If immigrants were required to submit to mandatory HIV testing, they would

be the only population in Canada that would be statutorily required to do so.
This would stigmatize all prospective immigrants and those already living in
Canada, who would be perceived as a group with high rates of HIV. “It would
appeal to the deepest prejudices of people opposed to anyone they perceive as
unlike themselves, of whom immigrants are often considered to be a prime
example 297 It would also stigmatize persons with HIV, reinforcing the view

that persons with HIV must be targeted and identified, are dangerous, are to
be blamed for the transmission of the virus, and are a burden to society.

Slippery slope to HIV testing of other populations

Most Canadians are protected from involuntary testing undeCahadian
Charter of Rights and Freedor#f$§ However, by endorsing the mandatory
testing of all prospective immigrants, the government might encourage calls
for mandatory testing of other populations, such as people in health-care pro-
fessions, prisoners, or sex workers.

Slippery slope to implementing other tests

More and more tests, particularly genetic screening tools, are becoming avail-
able that “enable us, if we wish to use them, to predict with greater or lesser
accuracy when and from which disease a person will likely?#i&.\ve man-

date HIV testing of immigrants, are such genetic screening tests also justified?

Cost

The costs of large-scale testing could approach or even outweigh the savings
generated from excluding HIV-positive immigrants on excessive-cost

grounds. In the United States, for example, US$1 million was spent between
1990 and 1996 to detect three confirmed HIV-positive cases among all the

. R . Somerville, supra, note 227 at 893.
Russian immigrants who were screefiéd.

308 Stolz L, Shap L. HIV Testing and Pregnancy:
Medical and Legal Parameters of the Policy Debate.

Humamtarlan concerns Ottawa: Health Canada, 1999.
Mandatory HIV testing gives rise to a number of humanitarian concerns with somerville, supra, note 227 at 892.
respect to prospective immigrants. 310 AIDS Weekly 8 September 1997,
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If Canada is going to require that
applicants take an HIV test, it
should ensure that the testing it
requires be done according to
Canadian standards.

311 See Medical Officers' Handbook, supra, note 57.

312 International Guidelines, supra, note 19 at 12.

313 Reibl v Hughes, [1980] 2 SCR 880; Hopp v
Lepp, [1980] 2 SCR 192.

314 Eg, Health Care Consent Act, 1996, SO 1996, ¢
2; Health Care (Consent) and Care Facility
(Admission) Act, SBC 1993, ¢ 48; Hospitals Act,
RSNS 1989, ¢ 208; Health Act, SYT 1989-90, ¢ 36;

Art 11 CCQ; Health Care Directives Act, SM 1992,

¢ 33; Dependant Adults Act, SS 1989-90, ¢ D-25.1.

315 Canadian Medical Association. Counselling
Guidelines for HIV Testing. Ottawa: The Association,
1995 at 5-6.

316 Jiirgens, supra, note 2 at 81.
317 Goodwin-Gill, supra, note 30 at 64.
318 Somerville, supra, note 227, at 893.

319 Hoffmaster & Schrecker, supra, note 292, at
21

First, because testing is carried out in the country of origin, it is subject
to that country’s rules on consent, and pre- and post-test courfgling.
According to the International Guidelines on HIV/AIDS and Human
Rights, “public health legislation should ensure that HIV testing of individ-
uals should only be performed with the specific informed consent of the
individual.”12 The doctrine of informed consent to medical procedures has
been repeatedly affirmed by the Supreme Court of Cahadéhile there
are slightly varying definitions of informed consent articulated in various
pieces of legislatiof* they are generally reflective of the basic principles
enunciated by an Expert Working Group of the Canadian Medical
Association inCounselling Guidelines for HIV Testinghich help define
the legal standard of care that health professionals should exercise in doing
HIV testing:

» Informed consent cannot be implied or presumed,;

» Obtaining informed consent “involves education, disclosing advantages
and disadvantages of testing for HIV, listening, answering questions and
seeking permission to proceed through each step of counselling and
testing”; and

» To obtain informed consent for HIV, a patient must be deemed compe-
tent, must understand the purposes, risks, harms and benefits of being
tested, as well as those of not being tested, and his/her consent must be
voluntary3$1®

Standards of consent vary from country to country, and by requiring
mandatory HIV testing from all prospective immigrants, Canada may be
requiring testing that is in fact not consensual by Canadian or international
standards. In addition, many countries from which prospective immigrants
apply provide no or inadequate post-test counseling, which “may be even
more important than pre-test counsellif§.Post-test counseling is neces-
sary to explain the possibility of false-negative results due to the “window
period” between HIV exposure and the time when tests can detect HIV
antibodies, as well as to explain care and treatment options and risk-reduc-
tion strategies.

If Canada is going to require that applicants take an HIV test, it should
ensure that the testing it requires be done according to Canadian standards,
whether or not the tested immigrant is eventually permitted to emigrate to
Canada. “In certain circumstances, to test individuals without also offering
the possibility of treatment or counselling will likely constitute cruel or
inhuman or degrading treatment, especially if such testing is not necessary,
is not related to a legitimate objective, or is out of proportion to the aim
sought to be realized?”

Second, people who live in countries with harsh, coercive, or punitive
policies on HIV/AIDS and who want to come to Canada would have to
make a difficult decision. They “would be forced to choose between losing
any opportunity to do this and taking a risk of what could happen to them
in their country of origin if they were rejected as immigrants on the basis of
HIV antibody positivity.”3*® They could pay a high price in their countries
of origin for their dream of a better life in Canaéfa.

Third, some might be excluded based on false-positive results in coun-
tries where they may not be offered confirmatory tests. Somerville has
observed:

After having been tested [only once], some people may live
their lives believing that they have a life-threatening illness
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when this is not the case. We would not want to add to the num-
bers of such people; therefore, if Canada were to require HIV anti-

body testing of prospective immigrants it would have an ethical Somerville makes a case for the
obligation to make available confirmatory testing facili#®s. ethical values that a policy of not
testing immigrants would

An ethical case for not testing promote.

Finally, Somerville makes a case for the ethical values that a policy of not test-
ing immigrants would promote:

Canada could provide an important, indeed critical, example to
the rest of the world if it is prepared to state that the potential
costs, in economic terms, to care for people admitted as immi-
grants who later develop HIV-related illness are more than com-
pensated for by the values — humaneness, humanitarian concern
and respect for human rights — that we wish to uphotihaos-

ing not to test asymptomatic prospective immigrants for HIV anti-
bodies ... [T]he benefits accruing to Canada from this approach
and the example that Canada would set to the rest of the world in
adopting this position ... far outweigh any cost to Canada in terms
of the economic burden that asymtomatic HIV-antibody-positive
immigrants would impose on our health care systém.

As Hoffmaster and Schrecker put it,

[m]aking that case to committed realists is, of course, difficult

because moral values are not hard enough for their tough-minded,

self-interested approach. Somerville’s exhortation does, however,

exactly what morality is supposed to do. It gets people to think in

terms that go beyond self-interest. Realists may reject %20 somerville, supra, note 227 at 893,
Somerville's call, but then their rejection should be seen for what ¥2 bid at 894.

it is — a dismissal of the very claim of morafiy. %2 Supra, note 292 at 24.
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Migrants are the perfect target
group for politicians who wish to
be seen as strong and effective
leaders, to be “doing something”
and not afraid to take “tough”
measures.

323 Goodwin-Gill, supra, note 30 at 66.

324 See de Bruyn, supra, note 259.

325 Somerville & Wilson, supra, note 4 at 798.
326 |bid.

Conclusion and
Recommendations

Whatever general policy is adopted, international standards are
most likely to be met where individuals are personally inter-
viewed; where potential elements justifying denial or admission
are evaluated clearly; and where decisions are based on the
available evidenc#3

Immigrants and people with HIV/AIDS are both groups that have histori-
cally suffered and currently suffer from stigma and discrimination. HIV
continues to be associated with marginalized populations such as prosti-
tutes, men who have sex with men, and drug dseisimigrants are often
perceived as abusers of the social welfare system, as criminals, and as car-
riers of diseas&®

Both groups are easy targets for legislation designed to assuage the
public’s fears about disease. Politicians can appeal to people’s need to dis-
sociate themselves from disease and from persons with disease by impos-
ing exclusionary measures, even when those measures are irrational.
Somerville and Wilson point out that:

Migrants are the perfect target group for politicians who wish to
be seen as strong and effective leaders, to be “doing something”
and not afraid to take “tough” measures.... At the same time,
politicians are politically safe in excluding non-nationals,
including on the basis of HIV status, because the persons most
harmed by this (i.e., the persons excluded) do not have the right
to vote, and therefore cannot retaliate against these politi-
cians326
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There is no reason to require all prospective immigrants to undergo HIV test-
ing. Allowing people with HIV/AIDS into Canada would not endanger the
health and safety of Canadians, nor, in many cases, would it place an exces-
sive burden on the health-care system. Any program of mandatory testing, and
any blanket exclusion of people with HIV, is discriminatory and premised on
stereotypical assumptions. Canada’s immigration program should recognize

this. Determinations of admissibility in the immigration context ought there-a gecision to include an HIV test
fore to be taken solely on the basis of information relating to the personal cqn the medical examination that

cumstances of the individual, not on the basis of assumptions having no sc
entific or other foundatio??’

'I prospective immigrants and

Canadian immigration legislation needs to be drafted in a manner that & tin Visitors have to undergo
protects applicants against all forms of discrimination and unfair treatmenghould be made only if clinically

The implementation of that legislation, whether through regulations, policyndicated.
directives, or otherwise, must be equally protective of the fundamental rights

and freedoms reflected in the Charter, which should be guaranteed to all those

who come in contact with the Canadian legal system.

The Medical Inadmissibility Provision

Stereotypes and assumptions about persons with HIV/AIDS should not form
the basis of Canadian immigration law and policy; the provisions of our immi-
gration law must always be worded to clearly require individualized assess-
ments as a matter of basic fairness.

It is well established that the medical inadmissibility provision in the cur-
rentlmmigration Actrequires a case-by-case analysis that takes into account
the individual circumstances of each applicant. It does not allow for blanket
exclusions of those with HIV on public health grounds: any assumption that
a given individual with HIVwould engage in such behaviours that risk the
public’s health, in addition to being discriminatory, is mere speculation.
Under the current legislation, exclusion of a person with HIV on public health
grounds is only justified when it is demonstrated that the person will in fact
be likely to engage in risk-producing behaviours. The exclusion based on
“excessive demands” also requires an individualized, case-by-case assess-
ment under the current legislation; the mere fact that a person has a particular
illness or disability should not suffice to make that person medically inadmis-
sible on excessive-cost grounds.

The draft wording of the proposéshmigration and Refugee Protection
Act, with its simple reference to “health condition,” could be (mis)interpreted
as allowing the exclusion of a person as a danger to public health or on exces-
sive-cost grounds simply because of their condition. However, this should not
happen, in light of the principles articulated in the case law interpreting the
current provision and the stated intent of the government with respect to its
new provision. But erring on the side of caution is warranted.

Recommendation 1

Citizenship and Immigration Canada must ensure, including

through clear written policy direction to all medical and immigra-

tion/visa officers, that any assessment of medical (in)admissibility

(if required) is done on an individual, case-by-case assessment,

under existing or new legislation. %27 Goodwin-Gill, supra, note 30 at 64,
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Even if mandatory HIV testing
of prospective immigrants was
introduced, Citizenship and
Immigration Canada should not
require mandatory HIV testing
of refugees.
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Medical Examinations and HIV Testing

For the many reasons discussed in this report, Citizenship and Immigration
Canada should not introduce mandatory HIV testing of prospective immi-
grants and of those visitors required to undergo a medical examination.
Rather, a decision to include an HIV test in the medical examination that all
prospective immigrants and certain visitors have to undergo should be made
only if clinically indicated®?®

Whenever HIV testing is undertaken, Citizenship and Immigration
Canada should ensure that the standards of consent and pre- and post-test
counseling conform with those in CandéfaAs discussed above, testing
without providing adequate pre-and post-test counseling can constitute
cruel, inhuman, or degrading treatment. Canada has at least a moral respon-
sibility to ensure that examining physicians appointed by Canada do HIV
testing only with informed consent, and with adequate pre- and post-test
counseling.

Even if mandatory HIV testing of prospective immigrants was intro-
duced, Citizenship and Immigration Canada should not require mandatory
HIV testing of refugees in Canada or at Canada’s borders. Canada is pre-
cluded under its international obligations from turning away a Convention
refugee. Therefore, Convention refugees in Canada or at its borders have the
right to remain in Canada no matter what their medical condition is — they
could not be excluded on the basis of a positive test result. Because of this,
because HIV testing is not required to protect the health of Canadians, and
because refugees often are in a very stressful situation, they should not have
to undergo HIV testing and the added stress related to it unless they volun-
tarily choose to be tested. Therefore, all refugees should receive counseling
about HIV and should be offered the HIV test, but should not be forced to
take the test. HIV testing should be voluntary also for Convention refugees
outside Canada. Even though Canada is not required under international
law to accept all Convention refugees who are outside Canada, it is sub-
mitted that once Canada recognizes that a Convention refugee is in need of
protection, that person should not have to undergo mandatory HIV testing,
but should receive counseling about HIV and should be offered the test, but
not forced to take it.

Recommendation 2

Citizenship and Immigration Canada should not introduce
mandatory HIV testing of applicants for permanent residence
and of those visitors required to undergo a medical examination.

Recommendation 3

A decision to include an HIV test in the medical examination
that applicants for permanent residence and certain visitors
have to undergo should be made only if clinically indicated.

Recommendation 4

Citizenship and Immigration Canada should provide examining
physicians with a checklist of possible clinical indications that
would indicate that HIV testing is warranted. Physicians should
be required to check off the particular reason(s) why the test
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was ordered, or to provide the clinical reason if it is not included
in the checklist. These checklists should be forwarded to the visa
officer or the immigration officer, and a copy provided to the
applicant. Physicians and visa/immigration officers should be
required by Citizenship and Immigration Canada to keep these
reports confidential.

Visitors with HIV/AIDS do not

Recommendation 5 constitute a threat to public
Citizenship and Immigration Canada should ensure that examin- health during short-term travel to
ing physicians in Canada and outside Canada observe appropri- Canada, and should be treated
ate standards for HIV testing with regard to specific informed like any other visitor to Canada.

consent, and pre- and post-test counseling, as articulated in the
Counselling Guidelines for HIV Testingrepared under the aus-
pices of the Canadian Medical Association.

Recommendation 6

Even if Citizenship and Immigration Canada introduces manda-
tory testing of all applicants for permanent residence, it should not
mandate HIV testing for refugees in Canada or at Canada’s bor-
ders, as well as for Convention refugees seeking resettlement,
members of the Humanitarian Designated Classes, and Post-
Determination Refugee Claimants in Canada. Rather, all refugees
should be provided with counseling about HIV/AIDS and should
be offered voluntary HIV testing.

Canada’s Policy toward Short-Term Visitors with HIV

Canada should maintain its current policy with regard to short-term visi-
tors with HIV, according to which visitors with HIV/AIDS do not constitute
a threat to public health during short-term travel to Canada, and should be
treated like any other visitor to Canada. This policy recognizes that people
with HIV cannot justifiably be considered threats to public health simply
because of their HIV status. In addition, unless they are likely to require emer-
gency medical care that Canada would have to pay for, short-term visitors to
Canada (whether HIV-positive or not) cannot be expected to place any
demands on health and social services.

Visa officers and immigration officers should receive regular training on
HIV/AIDS to ensure that visitors with HIV are not denied entry to Canada.

Recommendation 7

Citizenship and Immigration Canada should maintain and reaf-
firm its current policy according to which visitors with HIV/AIDS
do not constitute a threat to public health during short-term trav-
el to Canada, and shall be treated like any other visitor to Canada.

In order to ensure uniform application of this policy, visa officers
and immigration officers should regularly receive training and
information on the policy.
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Canada’s Policy toward HIV-Positive
Applicants for Permanent Residence

Exclusion of People with HIV on Public Health Grounds

As demonstrated above, excluding people with HIV from becoming per-
manent residents in Canada based on public health grounds is not justified,
for many reasons. Most importantly, HIV is not transmitted through casual
contact. The exclusion of immigrants with HIV is therefore not necessary
for the protection of local populations.

Recommendation 8

Citizenship and Immigration Canada should not exclude per-
sons with HIV or AIDS, including applicants for permanent res-
idence, from Canada on public health grounds, since they do not
constitute a threat to public health and safety solely because
they are HIV-positive.

Exclusion of People with HIV on
“Excessive Cost” Grounds

Any exclusion on the grounds of excessive cost must never be automatic,
based solely on HIV infection. The determination of excessive costs should
be made with reference to the specific treatments that the individual in ques-
tion would be expected to require.

Because of the difficulty of predicting costs far into the future, the appli-
cant’s projected demands on health or social services should be assessed for
a period of a few years at most, rather than for five or even ten years, as
planned for the regulations accompanying Bill C-11.

Contrary to current (and proposed future) practice, the projected costs
should be compared to the potential contribution that the applicant can rea-
sonably be expected to make to Canadian society in both monetary and
non-monetary terms. Therefore, the definition of “excessive demand” under
the regulations accompanying Bill C-11 should include a consideration of
the benefit or contribution a person is expected to make to Canada.

Many immigrants with HIV will make a greater net financial contribu-
tion to the economy of the state to which they are destined than the costs
they will impose on its health-care system. Furthermore, people with HIV
can make important non-economic contributions to society that should be
considered when determining whether the costs they will impose on socie-
ty are “excessive.” There is no question that it is difficult to measure non-
economic contributions, as these cannot be quantified. However, this does
not mean it is impossible for such factors to be considered. Canadian courts
and tribunals are called upon daily to interpret qualitative requirements or
factors set out in statutes, and to weigh non-quantifiable evidence in the bal-
ance in attempting to do justice. In the context of immigration and refugee
cases, they currently already engage in such a task when assessing human-
itarian and compassionate considerations for landing an otherwise inadmis-
sible person, or when assessing the risk of persecution to which a refugee
claimant may be subjected if removed from Canada.

How would expected contributions be measured? First of all, if medical
costs can be projected, then it should also be possible to project financial
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contributions, for example by looking at the kind of employment a person
may be able to get and hence estimating what contributions to tax revenues
the person would make. (After all, independent applicants, including business
applicants, are already judged on such criteria, at least in part). As for intan-
gible, non-financial contributions, a list of factors to be considered in deter-
mining whether the costs required for care of a particular individual would be
“excessive” should be developed, including factors such as (1) expected con-
tributions to domestic work supporting a household, caring for dependents
(children, elders, family member with disability or special needs); (2) expect-
ed contributions to community services; (3) meeting a particular need for
skilled/trained workers in a particular area (a factor already considered for
independent applicants); (4) expected contribution to Canada’s educational,
scientific, or cultural life; and (5) compassionate and humanitarian factors,
such as the need for reunification with loved ones and the suffering that could
result from being returned to the applicant’s country of origin.

By considering these contributions as well as compassionate and humani-
tarian factors at the stage of determining excessive costs, some of the diffi-
culties associated with the appeals process as well as with Minister’s Permits
can be avoided. If this is not done, then at least section 25 of the proposed new
Immigration and Refugee Protection Awbuld facilitate considering com-
passionate and humanitarian reasons for allowing a medically inadmissible
person to immigrate to Canada nonetheless.

Recommendation 9

Citizenship and Immigration Canada should not automatically
exclude people with HIV or AIDS from immigrating on the basis
of “excessive demands” on health or social services. Assessments
of the reasonably expected demand on health or social services
must take each person’s individual circumstances into account.

Recommendation 10

Citizenship and Immigration Canada should clearly define, by
regulation, what constitutes “excessive demand” on health or
social services.

Contrary to what is currently planned, demands should be con-
sidered “excessive” only when the expected cost of government
services estimated over a short period (of a few years at most)
exceeds the estimated financial contribution that the applicant will
make over the same period, and also outweighs the potential social
contributions that the individual is expected to make.

Factors to be considered in determining whether the costs
required for care of a particular individual would be “excessive”
should include, but not be limited to: (1) expected contributions to
domestic work supporting a household, caring for dependents
(children, elders, family member with disability or special needs);
(2) expected contributions to community services; (3) meeting a
particular need for skilled/trained workers in a particular area;
(4) expected contribution to Canada’s educational, scientific, or
cultural life; and (5) compassionate and humanitarian factors.
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Recommendation 11

If compassionate and humanitarian factors are not taken into
account at the stage of determining what constitutes excessive
costs, visa and immigration officers shouldalways consider
granting landing on the basis of compassionate and humanitar-
ian grounds despite medical inadmissibility.

Case Codes

It is neither appropriate nor legal to use case codes such as the ones in the
Medical Officers’ Handbooko automatically label persons with particular
diseases as medically inadmissible. Although the codes are meant to be
used as examples, they can fetter the discretion of the medical officer and
preclude a medical officer from conducting a complete analysis of the
demands a person with a given condition is expected to make. As an alter-
native, several examples of possible case codes that might be assigned to
persons with HIV could be provided in the Handbook in order to ensure that
medical officers realize that a given medical condition might lead to more
than one classification. Requiring examining physicians to provide an
accounting indicating the demands that the individual applicant is expected
to make on health or social services, as well as the expected contributions,
will reduce the danger that examining physicians will automatically exclude
all persons with particular illnesses (regardless of individual circum-
stances).

Recommendation 12

Citizenship and Immigration Canada should update itdMedical
Officers’ Handbook and other similar guidance documents to
clarify that case codes given are examples only, and give multi-
ple examples of how a person with HIV could be assigned a code
depending on varying circumstances.

Recommendation 13

Citizenship and Immigration Canada should require, by regu-
lation or policy directive, that persons who are excluded from
Canada as medically inadmissible on the grounds of excessive
costs shall receive an accounting in writing of how and why they
are expected to place excessive demands on health or social serv-
ices.

Appeals

Recommendation 14

If compassionate and humanitarian considerations are not
taken into account in determining what constitutes excessive
demand, it should be open tall applicants for permanent resi-
dence to appeal on humanitarian and compassionate considera-
tions. Furthermore, those who make and lose appeals on com-
passionate and humanitarian grounds should not be precluded
from any other forms of redress.
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Exemptions

The proposed exemption of family class—sponsored spouses, common-law
partners, and dependent children from inadmissibility based on excessive
demands is a welcome relief from the unpredictable and lengthy appeals
process that family class—sponsored immigrants currently must go through.

However, as explained above, some concerns remain for same-sex com-
mon law partners.

Recommendation 15

The proposed exemption of class—sponsored spouses, common-
law partners, and dependent children from inadmissibility based
on excessive demands is welcome.

However, the term “common law partner” in section 12(2) of Bill
C-11 should be replaced by the phrase “common-law partner
(same-sex or opposite-sex). In addition, in regulations accompa-
nying Bill C-11, a common-law partner should be defined to
include a person who has maintained &ona fideconjugal rela-
tionship with another person for a period of one year, and care
must be taken to ensure that every provision applicable to oppo-
site-sex “spouses” and fiancé(e)s is equally available to “common-
law partners.”

Minister’s Permits and Health or Social Services

Persons with HIV who are permitted to enter or remain in Canada on
Minister's Permits are often ineligible for provincial health insurance even if
they meet all the other requirements for health insurance coverage. If there are
compelling compassionate or humanitarian reasons to allow a person to
remain in Canada, it reflects a weak commitment to these principles to keep
that person in limbo with little or no access to such services.

Recommendation 16

Citizenship and Immigration Canada should extend the coverage
of essential health services provided by the Interim Federal Health
Program to those persons who are in Canada on Minister's
Permits under the current Immigration Act, given that such per-
mits are issued to otherwise inadmissible persons on the basis of
humanitarian and compassionate reasons.

Recommendation 17

Under a newlmmigration and Refugee Protection Adhe Minister

of Citizenship and Immigration should grant permanent resi-
dence to those who are permitted to enter into and/or remain in
Canada, based on a finding of sufficient compassionate and
humanitarian reasons to do so.

Recommendation 18

In exercising discretion to grant permanent resident status to
a person found medically inadmissible on humanitarian and
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compassionate grounds, the Minister of Citizenship and
Immigration should base the decision solely on humanitarian
and compassionate factors and not on the possible health-care
demands of that person.

Canada’s Policy toward HIV-Positive Refugees

Canada is precluded under its international obligations from turning away a
Convention refugee. Therefore, Convention refugees in Canada or at its
borders have a right to remain in Canada no matter what their medical con-
dition is.

Canada should change its policy with regard to refugees outside the
country. Once Canada recognizes that a person is in need of protection, that
person should not be excluded on “excessive cost” grounds. For that reason,
the proposed exemption of Convention refugees outside Canada and other
persons in need of protection from medical inadmissibility based on exces-
sive cost is welcome. At the same time, refugees outside Canada should also
be exempted from inadmissibility based on threats to public health. Like
Convention refugees in Canada, refugees outside Canada should be pro-
tected no matter their medical condition.

Recommendation 19

In addition to the proposed exemption of Convention refugees

outside Canada and other persons in need of protection from

medical inadmissibility based on excessive cost, Citizenship and
Immigration Canada should exempt all refugees and persons in

need of protection, whether in Canada or outside Canada, from

legislative provisions excluding persons as medically inadmissi-
ble to Canada based on threats to public health.
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Appendix

Provincial and Territorial Policies
on Granting Public Health Insurance
to Minister’s Permit Holders

The information in this Appendix was compiled in the summer of
2000 based on information provided by the provinces and territories.

“Type of case” codes

Every Minister's Permit has a “type of case” code on it, indicating the cir-
cumstances under which the Minister's Permit was granted. The type of case
codes are as follows.

For “early admission” or “under application” cases

89 — Member of Family Class

88 — Convention Refugee, member of designated class

87 — National Interest (entrepreneur, self-employed, urgent labour-market
need)

86 — Other, NES

“Refused” Applicant for Permanent Residence

95 — Criminal/Security/Other inadmissibility — Member of Family Class’

94 — Criminal/Security/Other inadmissibility — National Interest (entrepre-
neur, self-employed, urgent labour-market need)

93 — Criminal/Security/Other inadmissibility — Other, NES

92 — Medical Inadmissibility — Member of Family Class

91 — Medical Inadmissibility — National Interest (entrepreneur, self-
employed, urgent labour-market need)

90 — Medical Inadmissibility — Other, NES
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Visitor Cases

96 — Verification of departure required
85 — Medical treatment

84 — Student

81 — Worker

80 — Inadmissible person, NES

Applicants for permanent residence who are denied entry as a result of their
HIV status will be assigned case codes 90, 91 or 92.

Provinces and Territories’ Policies on Granting
Health Insurance to Medically Inadmissible Persons
on Minister’s Permits

Newfoundland and Labrador

When Citizenship and Immigration Canada considers granting a Minister's
Permit to an applicant for permanent residence who is found medically inad-
missible, it consults with a committee within the provincial department of
health and community services. The committee considers whether or not to
recommend the granting of a Minister's Permit in light of potential costs
to publicly funded services, availability of services, as well as the compas-
sionate and humanitarian considerations that may warrant the granting of a per-
mit.

If a Minister's Permit is obtained, the applicant is entitled to coverage under
provincial health care if they meet the usual residency requirements.

New Brunswick

Minister’'s Permit holders who are legally married to, or dependants of, eligi-

ble New Brunswick residents are eligible for provincial health insurance.

Therefore, of medically inadmissible permit holders, only those who are mem-
bers of the family class (case code 92) are eligible for provincial health insur-
ance.

Nova Scotia

Minister's Permit holders are not eligible for provincial health insurance based
on the permit alone. They may be eligible, however, if they also have or have
had an employment or student authorization. Exceptions may be made to this
policy on a case-by-case basis.

Prince Edward Island

Minister’s Permit holders are not eligible for provincial health insurance based
on the permit alone. They are eligible, however, if they also have an employ-
ment or student authorization.

Québec

When Citizenship and Immigration Canada finds an applicant medically inad-
missible, it consults with the Québec Ministry of Immigration. The Ministry
determines whether the province would accept the applicant.

If a Minister's Permit is obtained and the applicant accepted into Québec,
the applicant is entitled to coverage under provincial health care if they meet
the usual residency requirements
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Manitoba

Minister's Permit holders with case codes 90, 91, and 92 are not eligible for
provincial health insurance based on the Minister's Permit alone. They are
eligible, however, if they also have an employment authorization.

Ontario

Minister’'s Permit holders with case codes 90, 91, and 92 are not eligible for
provincial health insurance based on the Minister’s Permit alone. They are eli-
gible, however, if they also have an employment authorization.

Saskatchewan

When Citizenship and Immigration Canada considers granting a Minister’s
Permit to an applicant for permanent residence who is found medically inad-
missible, it consults with a committee within the provincial health authorities.
The committee considers whether or not to recommend the granting of a
Minister’s Permit in light of potential costs to publicly funded services, avail-
ability of services, as well as the compassionate and humanitarian considera-
tions that may warrant the granting of a permit.

If a Minister's Permit is obtained, the applicant is entitled to coverage
under provincial health care if they meet the usual residency requirements.

Alberta

When Citizenship and Immigration Canada considers granting a Minister’s
Permit to an applicant for permanent residence who is found medically inad-
missible, it consults with the Alberta Immigration Review Panel. The Panel
considers whether or not to recommend the granting of a Minister’'s permit in
light of potential costs to publicly funded services, availability of services, as
well as the compassionate and humanitarian considerations that may warrant
the granting of a permit.

If a Minister’'s Permit is obtained, the applicant is entitled to coverage
under provincial health care if he or she meets the usual residency require-
ments.

British Columbia

When Citizenship and Immigration Canada considers granting a Minister’s
Permit to an applicant for permanent residence who is found medically inad-
missible, it consults with a committee within the provincial ministry of health.
The committee considers whether or not to recommend the granting of a
Minister’s Permit in light of potential costs to publicly funded services, avail-
ability of services, as well as the compassionate and humanitarian considera-
tions that may warrant the granting of a permit. When the committee makes
its recommendation to Citizenship and Immigration Canada, it will also
include directives regarding whether or not the applicant should receive cov-
erage under provincial health insurance.

Permit holders will only receive provincial health coverage if a recom-
mendation that the person receive provincial health insurance has been made
by the provincial Ministry of Health.

Yukon
No information was obtained from Yukon.

HIV/AIDS AND IMMIGRATION: FINAL REPORT

A3



APPENDIX

NWT

Only those permit holders who are legally married to, or dependants of,
eligible Northwest Territory residents are eligible for provincial health insur-
ance. Therefore, of medically inadmissible permit holders, only those who are
members of the family class (case code 92) are eligible for territorial health
insurance.

Nunavut

Only those permit holders who are legally married to, or dependants of,
eligible Nunavut residents are eligible for provincial health insurance.
Therefore, of medically inadmissible permit holders, only those who are mem-
bers of the family class (case code 92) are eligible for territorial health insur-
ance.
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