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Court File No. T-539-20

FEDERAL COURT

CANADIAN CIVIL LIBERTIES ASSOCIATION,
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& SEAN JOHNSTON
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—and -
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AFFIDAVIT OF HOWARD SAPERS
I, HOWARD SAPERS, of the City of Ottawa, in the Province of Ontario, AFFIRM:
1. I have been asked to provide an affidavit on the how the COVID-19 pandemic affects

institutional corrections, why it is particularly dangerous in the context of institutional

corrections and what can be done to manage and mitigate the risks of the virus inside prisons

and jails. My affidavit will focus on three inter-related questions regarding the response of

correctional services to the COVID-19 pandemic.

Why is it important to implement release policies and practices as part of the
penal response to COVID-19?

What release policies and practices have correctional services, aside from the
Correctional Service of Canada (CSC), put in place since the outset of the
pandemic, and what have been the results of theses policies and practices,
including the impact on public safety?
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iii. How does CSC’s response to the COVID-19 pandemic compare to the response
of other jurisdictions, and are there steps CSC should be taking to ensure that the
living and working conditions inside Canada’s penitentiaries are safe and healthy?

My Qualifications

2. The opinions expressed in this affidavit are my own, informed by the authorities cited
and nearly 40 years of experience working in the justice sector.

3. My qualifications include an undergraduate degree in Criminology and the completion of
graduate course work, both at the Simon Fraser University Department of Criminology, followed
by a lengthy career in corrections and the broader justice sector. | currently consult domestically
and internationally on oversight, ombudsmanship and correctional policy and practice.

4. Between January 01, 2017 and December 31, 2018, | served as the Independent Advisor
on Corrections Reform for the province of Ontario. In May 2017, | released my first report to
Ontario, Segregation in Ontario, which provided the Ministry of Community and Correctional
Services with advice and recommendations on ways to reduce the use of segregation, improve
conditions of confinement for those segregated and enhance accountability and transparency in
the segregation process. A second report, Corrections in Ontario: Directions for Reform, was
released in October 2017 and called for transformative change in numerous areas of correctional
operation. In December 2018 I provided my final report, on Institutional Violence, to the
provincial government. In total, the three reports contained 167 recommendations. Based upon
my work, a new principle-based correctional law for the province was drafted and received

Royal Assent.

5. Between 2004 and 2016 | was the Correctional Investigator of Canada. Appointed by the
Governor in Council, the Correctional Investigator is the statutory Ombudsman for federal
offenders. As Head of this independent agency, | acted as the designated Accounting Officer. |
represented the Office to the public, within the Public Safety portfolio and across government.
The primary function of the Office is to investigate and bring resolution to individual prisoner
concerns and to identify systemic issues. Annual and Special Reports are made to Parliament
through the Minister of Public Safety. For 11 of the 12 years | held this office the number one

concern investigated was access to and quality of health care.
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6. Other professional roles have included serving as the Executive Director of the John
Howard Society of Alberta, Director of Canada’s National Crime Prevention Centre Investment
Fund and Vice Chairperson (Prairie Region) of the Parole Board Canada. Between 1993 and
2001 I served two terms as an elected member of the Legislative Assembly of Alberta
representing Edmonton Glenora. | am a Past President of the Canadian Criminal Justice
Association, was a member of the Board of Directors of the Forum of Canadian Ombudsman and
between 2012 and 2016 was a North American Regional representative to the International
Ombudsman Institute. | represented the community of small federal departments and agencies on
the Government of Canada Small Department Audit Committee and was Chairman of the

Department of National Defence/Canadian Forces Ombudsman Advisory Committee.

7. My work as Correctional Investigator was recognized in the cover story of the Fall 2016
edition of Power & Influence magazine and have received the President’s Commendation from
the Canadian Psychiatric Association. I am an Adjunct Professor at Simon Fraser University’s
School of Criminology, a Visiting Professor in the University of Ottawa Department of
Criminology and have been awarded a Honourary Doctor of Laws from the University of
Ottawa. | am currently a member of the Ryerson University Department of Criminology
Advisory Council, on the Board of Trustees at the Centre for Addiction and Mental Health and a

member of the Legal Aid Ontario Prison Law Advisory Committee.
8. A more detailed curriculum vitae is attached as Exhibit “A” to my affidavit.

0. The opinions expressed in this report are those of the author, informed by the authorities

cited and nearly 40 years of experience working in the justice sector.

Why is it important to implement release policies and practices as part of the penal
response to COVID-19?

10.  The Correctional Service of Canada (CSC) operates 43 institutions in 5 regions across the
country. There are 6 institutions rated maximum security, 9 medium security, 5 minimum
security, 12 multi-level institutions and 11 clustered sites (multiple buildings on one site
operating at different security levels). According to the Corrections and Conditional Release
Statistical Overview (Exhibit “B”), last year 24.2% of the prisoner population was being held in

minimum security, 61.1% at medium and 14.7% at maximum.
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11.  The combined capacity of all institutions is 16,354. CSC institutions employ a variety of
accommodation styles and housing options. While single-cell occupancy is the policy standard,
there are cells built for shared occupancy (typically in lower security institutions or units) and
communal living spaces (usually in women’s institutions.). Many institutions have been retro-
fitted to provide for double bunking — the placement of two prisoners in a cell originally
designed for single occupancy. Current policy calls for a minimum cell size in new and
renovated housing units of 7 metres square, however, the policy also allows double bunking in
cells as small as 5 metres square. The Commissioner’s Directive on Inmate Accommodation
(CD550) states: “Any increase in double occupancy above 20% of the overall regional rated
capacity will require the Commissioner’s approval”. This policy allows for individual
institutions to exceed 120% of rated capacity as long as total double bunking within the region
does not exceed 120% (Exhibit “C”).

12.  On May 5, 2020 there were 13,754 men and women in federal custody, or 84.1% of
stated capacity. In correctional accommodation planning terms, many jurisdictions consider
85% - 90% cell utilization as optimal. The CSC targets for utilization are the limit or exceed this
norm. The CSC target for minimum security is 90%, for medium security 95%, and 90% for
maximum security. Aggregate cell utilization numbers do not reveal a full picture of
accommodation pressures. As important as the number of cells and the number of prisoners is
the distribution of cells across the security spectrum and within each region. Crowding may
occur at specific sites even when aggregate numbers suggest excess capacity. Crowding is
typical in CSC reception centres (where new prisoners are placed for assessment), in women’s

institutions, and in medium security institutions within the Ontario region.

13.  The CSC reports that in the community, the Service operates 92 parole offices and 14
community correctional centres that support offenders on conditional or statutory release. The
CSC has an operating budget of $2.65 Billion for the current fiscal year and employs over 18,000
people.

14, The profile of those in custody suggests a vulnerable and high needs population. Pre-
existing physical and mental health issues, history of substance abuse, history of sexual and

physical abuse, low educational attainment, chronic under or unemployment, unstable housing
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and social relationships are typical. The demographics are also troubling. A growing proportion
of prisoners are aged over 50 (now more than 1 in 4), 30% of prisoners are Indigenous (this
grows to over 40% for women), and 8% are Black. The over representation of Indigenous and
Black Canadians, as well as those with histories of substance misuse and mental illness and those
who are aging and dying in prison are long-standing trends. The needs they have for support,
care and safety do not fade away during a public health emergency. (Office of the Correctional
Investigator, Indigenous Peoples in the Federal Correctional System, Presentation to the First
Nations Policing and Indigenous Justice National Symposium, November 5", 2019, Exhibit
“D”).

15.  Correctional facilities are by design closed institutions. The Prison Policy Initiative has
stated “Prisons and jails are amplifiers of infectious diseases such as COVID-19, because the
conditions that can keep diseases from spreading — such as social distancing — are nearly

impossible to achieve in correctional facilities” (Exhibit “E”).

16. In 2016, while Correctional Investigator of Canada, | published a summary of health care

concerns in federal penitentiaries (Exhibit “F) which noted the following:

The federal correctional system faces serious capacity, accessibility, quality of care and
health service delivery challenges and constraints:

Bed space at the five regional treatment centres (psychiatric hospitals)

Aging and inappropriate infrastructure

Lack of "intermediate” mental health care units

Management of self-injurious offenders

Recruitment and retention of mental health care professionals

Sharing of information between health care and front-line staff.

Meeting the needs of aging inmates

Operational dilemmas - prison vs. hospital, inmate vs. patient, security vs. treatment

Infectious diseases, drugs in prison and harm reduction
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Informed consent and involuntary treatment.

In a presentation to correctional nurses in October 2013 (Exhibit “G”’), | made the

following observations regarding the provision of healthcare in a correctional setting:

18.

Unlike most of us when we need physical or mental health care, prisoners are offenders
first and patients second.

While in custody, prisoners have little practical choice over who attends to their health
needs, how or where that care is administered or what constitutes an “essential” health
care item, service or need

Persons under federal custody are excluded from the Canada Health Act and they are
not covered by provincial health care systems.

The CSC is obligated to consider an offender’s state of health and health care needs in
all decisions, including placements, transfer, segregation, discipline and community
release and supervision.

A high standard of care is required, even if for no other reason than good prison health
is good public health.

In a Canadian Family Physician article published in March 2016 (Exhibit *“H’"), Fiona

Kouyoumdjian concluded:

19.

Canadians in correctional facilities have poor health across a range of health status
indicators, a finding that is consistent with international data on persons who
experience imprisonment. This information is relevant to physicians who assess and
treat persons while in custody or after release, as it might inform history taking,
counseling regarding pretest probability, investigations, and management strategies.

Information on health status is also important for defining areas of focus for improving
health and health care. Health care in correctional facilities is largely delivered by
government authorities in Canada, which makes the lack of data on some key indicators
of health striking, including on mortality after release, chronic diseases, injury, and
health care access and quality. Among other measures, the implementation of

electronic medical records, which are still not available in correctional facilities in many
jurisdictions, could facilitate the collection and management of data on many health
status indicators.

According to research published by the CSC, “The correctional health literature suggests

that offenders generally report poorer health than individuals in the community. Furthermore,

some studies suggest that women offenders may have poorer health than men offenders”
(Exhibit “1”).
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20. In 2015, the Canadian Medical Association published an article by Lynn Stewart, a

Senior Research Manager at CSC, that included the following observations:

There is reason to be concerned that rates of chronic health conditions of federal
inmates may be increasing because of demographic shifts in the incarcerated
population. For example, the proportion of incoming offenders aged 50 years or older
has grown over the last 10 years, from 7.5% in 2003/04 to 13.3% in 2012/13. Among
incarcerated offenders in 2012/13, 21.5% were 50 years or older. Older inmates
generally require more health care services than younger inmates because they are
more likely to have chronic diseases and disabilities and consequently have more
specialized needs for care and assistance with mobility and daily living. Despite the
increase in the proportion of older inmates, the overall inmate population is younger
than the general Canadian population: based on the latest census, 15% of the general
population is 65 years and older, as compared with 3.5% of federal inmates.

Another factor that could affect the overall prevalence of health conditions among
federal inmates is the increased proportion of inmates who are of self-reported
Aboriginal ancestry. From 2003/04 to 2012/13, the Aboriginal federal inmate population
increased by 47.2%, and in 2012/13, 23% of federal inmates were of self-reported
Aboriginal ancestry. Overall, Aboriginal populations in Canada face a higher prevalence
of health conditions and a lower life expectancy than the non-Aboriginal population.
Evidence suggests that many of the health conditions seen in the general population of
Aboriginal Canadians (e.g., diabetes, obesity, and drug and alcohol abuse) are more
prevalent in Aboriginal inmate populations. Other areas that affect the relatively lower
life expectancy of Aboriginal inmates are the higher rates of suicide and injury from
violence (Exhibit “J”).

21. The above area small sample of the expert opinion regarding the challenges and
significance of prison health care, and how the CSC struggles to meet these challenges. Based
upon my knowledge of correctional operations, | believe these issues are extremely relevant
today as CSC deals with COVID-109.

22.  Correctional Service of Canada efforts to reduce risk of infection within its facilities
include the cancellation of most activities and programs, increased time in cell, restrictions on
access to non-urgent health and dental care, staff reductions which result in significant service
limitations, and focusing remaining capacity on older and vulnerable prisoners at the expense of
the planned ongoing treatment of others. In a published statement (Exhibit “K”), the CSC notes

the following COVID-19 responses with specific impact on those in custody:
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e CSC has suspended visits to offenders, temporary absences (except for medical escorts)
and work releases. CSC is supporting inmates staying connected to family and
community by video visitation or telephone, as well as looking at additional measures to
maintain the calm in institutions.

e CSC has waived telephone, accommodation and food deductions for inmates, and has
provided additional minutes on their phone accounts. This will help them to continue
connecting with family, friends, and support networks.

e All inter-regional and international transfers of inmates have been suspended.

e CSCis increasing supply of medication for offenders on release to reduce the burden of
the health care system and provide offenders with more time before visiting a pharmacy
or seeing their physician.

e CSCis actively screening offenders in CSC institutions upon arrival.

e CSC has asked legal counsel to postpone visiting institutions and maintain access by
telephone. Case-by-case accommodation will be facilitated, where essential.

23. In my opinion these efforts should be considered only first steps. Making custody less
humane, less focused on activities that aid reintegration and less likely to be rehabilitative is
contrary to CSC’s purpose and duty of care. Actions taken during this pandemic, including
policy revisions, should have preservation of life as a focus while working to maintain the
integrity of CSC’s overall mission.

24.  Taken together, prisoner demographics in federal penitentiaries (an aging population with
generally poorer health than people outside of prison, a high proportion of vulnerable and
marginalized populations heavily negatively impacted by the social determinants of health, a
high prevalence of substance misuse and mental health issues), security driven infrastructure not
well suited to responding to the provision of health promotion, prevention and treatment,
challenges in recruiting and retaining health professionals, and a lack of data and analysis to help
shape CSC health care strategies, planning and provision make Canada’s federal prisons
dangerous places for those in custody during this pandemic.

25. It is clear to me that there are too many structural and operational barriers to overcome
before current levels of incarceration can be safely maintained. The dual purpose of prisons is to
protect the public and prepare those who are incarcerated for safe and timely return to the
community. Both goals are undermined by the pandemic. Public safety and public health both
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suffer when prison conditions threaten the health and well being of those in custody and those

who are responsible for their care.

What release policies and practices have correctional services, aside from the Correctional
Service of Canada (CSC), put in place since the outset of the pandemic, and what have been
the results of theses policies and practices, including the impact on public safety?

26.  Correctional services around the globe have been adapting to the pandemic. Most are
changing policy and practice while some jurisdictions have altered corrections legislation and
regulation. The intent is to decrease the number of people in custody and reduce the likelihood

of infection for those who remain.

27. A Lancet article published May 2, 2020 (Exhibit “L’") provides a sobering international
overview. Unsafe, unsanitary, and crowded conditions of confinement, inadequate access to
health services, poor nutrition, and a health-compromised prisoner population characterize the
jurisdiction reviewed in the article. Specific to COVID-19, the author reports the following:

In the UK, COVID-19 has been detected in the majority of prisons.

The Marion Correctional Institution in Ohio, USA, holds around 2500 detainees. As The
Lancet went to press, more than 2000 of them had tested positive for COVID-19.

According to the New York City Board of Correction, there are currently 378 cases of
COVID-19 among inmates in the city jails, equating to an infection rate of around 10%
(based upon acknowledged inadequate testing).

28.  The key conclusion is that decarceration is the “only answer” to meeting the threat of
COVID-19 and that several jurisdictions have in fact prioritized release as their response.

29.  On April 28, 2020, the U.S based Prison Policy initiative reported 49 separate local,
county and state initiatives reducing custody populations in response to COVID-19. These
include a 44% drop in the Hennepin County, Minnesota jail population and a 41% decrease in
Denver, Colorado following the release of those over 60, those who are pregnant, those with
health vulnerabilities and those with less than 60 days remaining in their sentence. Dallas
County, Texas released 1000 prisoners to help reduce transmission and Los Angles County
Sheriff’s Department is releasing people with less than 30 days remaining on their sentences
(Exhibit “E”).
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30.  Some U.S. jurisdictions are taking proactive measures, others are responding to court
orders. Some state governors (including Tom Wolf in Pennsylvania, Jay Inslee in Washington,
and Phil Murphy in New Jersey) have signed executive orders to facilitate the early release of
sentenced, non-violent prisoners. The press release announcing the Washington State initiative

is explicit that the purpose of accelerated release is to affect physical distancing:

The Washington State Department of Corrections is planning for the transfer of
incarcerated individuals back to their communities. The goal in transferring a limited
number of individuals to the community is to provide more physical distancing within
the state’s correctional facilities. (Exhibit “M”)

31. There are at least two legislative proposals before the United States House of
Representatives (H.R. 6400: A bill to require the release of certain individuals in custody in the
United States because of their risk of exposure during a national emergency and for other
purposes (Exhibit “N”); H.R. 6414: A bill to amend the Omnibus Crime Control and Safe
Streets Act of 1968 to establish the Pandemic Jail and Prison Emergency Response grant
programs and for other purposes (Exhibit “O”)) that, if passed, will mitigate the risks associated
with COVID-19 through depopulation.

32. The issues and challenges driving concern and action internationally are not dissimilar to
the those faced in Canada. Canada’s provinces and territories have implemented initiatives to
both reduce intake and to mitigate health risks. Common elements of the response to COVID-19
by correctional services across the country include enhanced personal protection measures for
staff that follow general public health advice, provision of written infection management
information to employees, provision of personal protective equipment, and screening and
temperature checking of people entering facilities. Movement in and out of, as well as within,
correctional facilities has been significantly restricted. Programs, activities, and other forms of
association have been cancelled or curtailed. In-person visits are almost uniformly forbidden,
and telephone and video contact has been enhanced. Testing of prisoners with flu-like symptoms
is commonplace. These announced measures have yet to be evaluated or audited. After 12 years
of serving as the oversight agent for the CSC, | know that without external monitoring and
reporting, we will never know how robustly these initiatives are being implemented or what their

impact is on prison population and staff health.

10
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33. Between March 12, 2020 and April 15, 2020 Ontario reduced its custody population by
29%. This has been achieved through regulatory changes and collaborative efforts between
ministries, police and other agencies to increase the use of video court appearances, encourage
the use of non-custodial sentences, permit longer-term temporary absences, conduct remote
parole hearings and reduce the number of bail hearings. Ontario Corrections now proactively
performs a temporary absence review for all prisoners with less than 30 days remaining on their
sentence and is granting temporary absences to those serving intermittent sentences. (Exhibit
“P”).

34, British Columbia released nearly 6% of its in-custody population between March 1, 2020
and April 1, 2020. Most of those released were serving intermittent sentences. Their release
followed individual risk assessments prompted by a desire to reduce the potential for an outbreak
within correctional facilities. Pre-trial intake has also declined, further reducing the in-custody

population. B.C Corrections has initiated daily pandemic planning meetings within all its jails.

35. Manitoba has used Unescorted Temporary Absences to reduce its custody population and
to allow those sentenced to intermittent incarceration to serve their sentences at home. The
“count” as of April 27, 2020 was 1638, down from an average daily “count” of 2144 during the
fiscal ending March 31, 2020.

36.  Asof April 22. 2020, Nova Scotia had reduced its custody population by nearly 50%
(from 452 to 251). Temporary Absences for those serving intermittent sentences and those
within 30 days of their sentence ending, public health focused case reviews and the use of video
bail hearings on weekends and over Easter contributed to the reduction. Between March 1, 2020
and March 23, 2020, Newfoundland and Labrador released 17 prisoners from custody who were
within 30 days of their sentence end. An increase in bail hearings has led to a reduction of the

remand population.

37.  Clearly, provincial and territorial governments are aware of the risks to the health of
custodial populations during a pandemic and are engaged in mitigation initiatives. While some
jurisdictions are reporting few or no cases of COVID-19, all are taking preventative measures,
including early release. The use of temporary absences, identification of at-risk individuals,

enhanced case work and assessment and working with community partners have contributed to

11
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reduced custody populations and the potential spread of disease. In my opinion, these measures,
while reflecting good correctional practice at any time, are particularly important during a

pandemic.

38.  Concerns have been expressed that early release initiatives will compromise public
safety. There is no evidence to support this concern. There is evidence that incarceration rates
and crime rates are predominately independent of each other (see articles attached as Exhibit
“Q” and Exhibit “R”). As Andrew Coyle, the founder of the International Center for Prison
Studies, has said “...we can safely say that the difference in rates of imprisonment between the
United States and neighbouring Canada, between England & Wales and Germany, between New
Zealand and Australia and between the other countries which | have mentioned cannot be

explained by differences in levels of crime” (Exhibit “S”).

39.  The Prison Policy Initiative has documented 14 examples of large scale decarceration in
the United States, Finland, Czech Republic, Israel, Italy, and Russia (Exhibit “T”*). What all

these examples share is no documented increase in crime rates or seriousness.

40. A Canadian example of safe decarceration took place in Alberta between 1993 and 1997.
During that period, Alberta saw its use of incarceration drop by 32% (Exhibit “U”). This drop

was not because of a sudden decrease in arrests, charges, or prosecutions, but the result of fiscal
policy driving all provincial government departments to cut budgets and reduce spending. Once

again, there is no evidence of a crime wave following the decarceration.

41. Parole success rates in Canada are high. The successful completion rate for federal day
parole releases in 2017-18 was 92.2%. Most day parole breaches result from violation of
conditions of release, not new crimes. Over the last five years, the rate of violent re-offending for
federal prisoners released on day parole averaged 0.1%. The success rate for federal prisoners
released on full parole has increased to 90.5% while the rate of violent re-offending for those in
the community on full parole has been decreasing over the last five years, averaging 0.5%
(Exhibit “B”).

42.  The topic of a January 2020 gathering of justice sector leaders in Montreal was
Alternatives to Short Term Custody. Our deliberations were informed by presentations from

12
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Scotland, Denmark, and Norway — jurisdictions that have made efforts to reduce or eliminate
short-term sentences to custody. While the agenda and presentations remain privileged, there
will be a report shared with Federal/Provincial/Territorial justice sector ministries. The report
will include advice regarding safe alternatives to custody based in part on the evidence that short
sentences are not effective deterrents and may in fact contribute to criminality. These
conclusions are broadly supported in published criminal justice and corrections research. The
clear policy implications are that Canada should avoid short periods of incarceration and pay
rigorous attention to the principle of restraint that requires incarceration to be used as a last

resort.

How does CSC’s response to the COVID-19 pandemic compare to the response of other
jurisdictions, and are there steps CSC should be taking to ensure that the living and
working conditions inside Canada’s penitentiaries are safe and healthy?

43.  The Correctional Service of Canada last renewed its Public Health Strategy in 2010. The
strategy was to be implemented over five years. The Strategy recognizes both the compromised

health status of the prisoner population and the high risk of disease transmission within prisons.

The penitentiary environment inherently presents the potential for the transmission of
diseases, given the high number of persons in close confinement and the daily
movement of staff, visitors and others from the community in and out of the
penitentiary.

The potential for transmission of air-borne, sexually transmitted and blood-borne

pathogens is heightened by the generally poorer levels of health among inmates, many

of whom also have a history of high-risk behaviours such as injection drug use, sex work,

and unprotected sex with high-risk partners, and by the compromised health of those

with chronic diseases (Exhibit “V”").
44.  The Strategy identifies seven strategic areas: Infectious disease prevention, control and
management, Health promotion and health education, Surveillance and knowledge sharing,
Aboriginal and women offender health, Healthy environments, Public health competencies, and
Visibility and accountability. The Public Health Program that implemented the Strategy was to
be evaluated in in 2014. While CSC did release an evaluation of its health services in March
2017, the Public Health Strategy is not mentioned (Exhibit “W”). | am not aware of any
specific evaluation, audit or monitoring of the Public Health Strategy. Over the last decade, some

of CSC’s Reports on Plans and Priorities have included statements regarding infectious disease

13
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screening and monitoring and specifically mention hepatitis C, HIV and tuberculosis. The
Service’s 2019-20 Department Plan (Exhibit “X”) makes a single reference to infectious
diseases, but no mention of the Public Health Strategy. It is my opinion there has been
inadequate implementation of the Public Health Strategy and no meaningful follow-up or
assessment. This has left CSC poorly informed regarding the effectiveness of its strategy and its
ability to identify health needs of prisoners, plan and deliver necessary public health activities

and respond swiftly to emerging public health concerns.

45, The CSC has announced it is taking steps to reduce harm and risk during the pandemic,
including increasing supplies of medication and cleaning supplies, screening all people entering
institutions, and enhancing governance and information sharing practices and activities related to
the health emergency. The stated focus of all these activities (detailed at Exhibit “C”) is to
minimize the risk of introducing COVID-19 to institutions. This is laudable and these measures
are necessary, but not sufficient. They fall short of recognizing that reducing the in-custody
population is the safest practice during the pandemic. These initiatives do not reflect the content
of the Service’s Public Health Strategy, nor do they reflect the totality of good practices
instituted in other jurisdictions.

46. A recent update issued by the Office of the Correctional Investigator (Exhibit “Y”’)

includes the following observations:

There appears to be an overall spike in incidents involving unusual or non-compliant
inmate behavior at a number of sites, including disciplinary problems, protests, threats
against staff, assaults on inmates, hunger strikes and other disturbances.

Prison gyms and libraries are closed and access to yard and fresh air has been extremely
curtailed.

Communal eating and serving have been halted in most facilities.
Out of cell time is has been limited to 2 — 4 hours.

Despite these efforts to limit movement and association, practising safe physical
distancing is to expect the impossible.

It is remarkable the spread of COVID-19 has been limited to only 5 institutions.

14
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47. It is important to note that inadequate health planning and provision also puts staff at risk.
While CSC addresses staff well being in its stated COVID-19 response, it is impossible to

separate health and safety concerns of staff from those of prisoners.

48.  On April 9, 2020 CSC reported the that number of positive COVID-19 cases among the
prisoner population was less than 0.5%. With a custody population of approximately 13,800,
this suggests we could expect a few less than 70 cases. On the same date, the Public Health
Agency of Canada reported that Canada had 20,748 confirmed COVID-19 cases. Based on an
estimated population of 37,700,000, if Canada had the same infection rate as CSC, there would
be over 188,000 confirmed cases. Clearly a rate of 0.5% for those in federal prisons is not good
news and is dramatically higher than the rate in the community.

49, During an April 20, 2020 news briefing on Canada’s response to COVID-19, Public
Safety Minister Bill Blair remarked “[Corrections officials] have been working hard to make
sure those individuals are considered for early release, and literally hundreds of people have, in
fact, been placed back into the community” (Exhibit “Z”). While it is technically true that
hundreds of people had been released during the previous few weeks, there is no evidence the
releases were the result of COVID-19 related activities. During 2017-18, the average number of
combined day parole, full parole and statutory releases was 139 per week. Over a three-week
period, we could expect that over 400 people would be released from federal penitentiaries

without resorting to extraordinary measures.

50.  Ananalysis done by the Office of the Correctional Investigator (Exhibit “AA”) confirms
that release from federal penitentiaries has not accelerated during the pandemic. The analysis
leads to four key conclusions:

e The population of federal prisoner has declined by 338 (2.4%) since its peak 2020-03-01

e The community population has increased by 61 (0.7%) offenders since 2020-03-01

e This appears to have resulted from a significant drop in warrant of committal admissions
and a smaller drop in conditional release revocations
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e There has been no increase in overall releases although day paroles have increased in the
last two weeks
51.  According to the Corrections and Conditional Release Statistical Overview 2017-18
(Exhibit “B”):

49.4% of federal prisoners are serving a sentence of less than 5 years.
23.3% of federal prisoners are serving a sentence of less than 3 years.
On average 36.7% of the sentence is served prior to first day parole release.

24.2% of prisoners are classified at minimum security

52.  The CSC has reported that nearly 1/3 (31%) of prisoners in 2017-18 were sentenced for
non-violent or drug related offences (Exhibit “BB”). The above suggest there is a large pool of
non-violent, low risk prisoners who could be considered for accelerated release. This was also
true during my tenure as Correctional Investigator of Canada and was compounded by the
number of prisoners who remained in custody well beyond their first parole eligibility date, even
when they were housed in minimum security. In my opinion, given the current circumstance, the

status quo is not defensible.

53. COVID-19 poses a threat so serious that governments have all but shut down our
economy and mandated physical distancing. It is difficult to reconcile why CSC has not

responded to the pandemic in kind.

54. I believe CSC has the ability to dedicate more resources to case review that would
identify every prisoner with health vulnerabilities and other personal circumstances that could be
addressed through early release. At the same time, increased efforts are possible to expedite
release planning and identify community supports for those returned to their communities.

Based upon my experience, it is a reasonable expectation that the Service would explore all
forms of release and to amend any operational policies (Commissioner’s Directives) that are
contrary to this initiative. As a priority, CSC could ensure that cases are referred to the Parole

Board Canada in advance of the first eligibility for consideration of conditional release.

55. Having been a Regional Vice-Chair, | am familiar with the operations of the Parole
Board Canada. | am confident the Board could review and adjudicate Parole by Exception
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requests made pursuant to s121(1) of the Corrections and Conditional Release Act (CCRA) on an
urgent basis if it was provided additional resources targeted to this task. The Board could also
increase capacity to process applications for clemency under the Royal Prerogative Mercy when
the applications are clearly based on the undue hardship resulting from the presence of COVID-

19 in the applicants place of custody.

56.  Commissioner’s Directives (CDs) regarding security classification (particularly CD705
(initial classification), CD710-6 (classification review) and CD081 (appeal of initial
classification) ) are important operational polices that could be amended to better support the
goal of moving people as expeditiously as possible to lower security classifications and closer to

community release.

57. Based upon my knowledge of the general importance and positive effect of Temporary
Absences (TA), | believe their use has been unreasonably curtailed. The language and
definitions in Commissioner’s Directive 710-3, along with related CDs, could be more liberally
interpreted or even amended to broaden the availability of TA and remove arbitrary restrictions.
As has been done in other jurisdictions, the Government of Canada could propose amendments
to the legal framework governing corrections. For example, the CCRA could be amended to
ensure that risk of exposure to COVID-19 is considered grounds for an indefinite medical

temporary absence.

58. I do not fin